


TO THE COURT, ALL PARTIES AND THEIR COUNSEL: 

2 PLEASE TAKE NOTICE that on October 14, 2022 at 8:30 a.m., or as soon 

3 thereafter as this matter may be heard by the Hon. Ronald F. Frazier in Department C-

4 65 in the San Diego Superior Court, Hall of Justice, located at 330 W. Broadway, San 

5 Diego, California 92101, Defendant McKinnon Broadcasting Company ("MBC") hereby 

6 moves this Court for summary judgment of the above-captioned matter or, in the 

7 alternative, summary adjudication of each and every cause of action set forth in the 

8 First Amended Complaint. 

9 This Motion is made pursuant to California Code of Civil Procedure section 

10 437c(a), on the grounds that the First Amended Complaint has no merit, that there is 

11 no triable issue of material fact as to the legal issues raised therein, and that MBC is 

12 entitled to judgment as a matter of law. MBC alternatively moves the Court for 

13 summary adjudication pursuant to the Code of Civil Procedure section 437c(f) on the 

14 same grounds stated above and below as to each separate cause of action. 

15 MBC hereby does move the Court for an order determining that the following 

16 issues in the Action are against Plaintiff Sandra Maas, and no further proof as to these 

17 issues shall be required, and that summary judgment or summary adjudication in this 

18 Action shall be based on the following issues: 

19 Issue No. 1 

20 MBC is entitled to summary adjudication in its favor and against Plaintiff Sandra 

21 Mass on the First Cause of Action for Violation of the Equal Pay Act because plaintiff 

22 failed to establish a prima facie case because she failed to identify proper comparators 

23 and cannot show that she was paid less than the average of all male comparators with 

24 substantially equal work. 

25 Issue No. 2 

26 MBC is entitled to summary adjudication in its favor and against Plaintiff Sandra 

27 Mass on the First Cause of Action for Violation of the Equal Pay Act because even if 

28 plaintiff could meet her prima facie burden, defendant's affirmative defense 
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1 demonstrates any pay inequity was for legitimate business reasons unrelated to gender. 

2 Issue No. 3 

3 MBC is entitled to summary adjudication in its favor and against Plaintiff Sandra 

4 Mass on the Second Cause of Action for Gender Discrimination because MBC had 

5 legitimate, nondiscriminatory reasons for its actions. 

6 Issue No. 4 

7 MBC is entitled to summary adjudication in its favor and against Plaintiff Sandra 

8 Mass on the Second Cause of Action for Age Discrimination because MBC had 

9 legitimate, nondiscriminatory reasons for its actions. 

10 Issue No. 5 

11 MBC is entitled to summary adjudication in its favor and against Plaintiff Sandra 

12 Mass on the Third Cause of Action for Failure to Prevent Gender Discrimination 

13 because plaintiff cannot establish an actionable discrimination claim. 

14 Issue No. 6 

15 MBC is entitled to summary adjudication in its favor and against Plaintiff Sandra 

16 Mass on the Fourth, Fifth, and Sixth Causes of Action for Retaliation because plaintiff 

17 cannot establish a prima facie case of retaliation. 
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Respectfully submitted, 
CALDARELLI HEJMANOWSKI PAGE & LEER LLP 

Isl Marisa Janine-Page 

Marisa Janine-Page 
Caitlin E. Macker 
Attorneys for Defendant MCKINNON 
BROADCASTING COMPANY 
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I. INTRODUCTION

2 MBC is entitled to summary judgment because MBC had legitimate, nondiscriminatory 

3 business purposes for each and every action it took while Plaintiff was an MBC employee. First, 

4 Plaintiff cannot establish a prima facie case for violation of the Equal Protection Act because 

5 Plaintiffs salary was more than than the average of all male comparators and, even if it was not, 

6 MBC paid Plaintiff and its other employees based on nondiscriminatory factors. Second, Plaintiff 

7 cannot establish a prima facie case for discrimination because Plaintiff cannot show that MBC paid 

8 her unequally or chose not to renew her expired employment agreement because of her age or 

9 gender. Because Plaintiff cannot establish a prima facie case for discrimination, her failure to 

10 prevent discrimination claim fails as a matter of law. Finally, Plaintiff's retaliation claims fail 

11 because Plaintiff cannot establish that MBC took any adverse action causally linked based on time 

12 or circumstances to any protected activity. Accordingly, the Court should grant MBC's motion for 

13 summary judgment and enter judgment in MB C's favor on all of Plaintiffs claims. 

14 

15 A. 

16 

II. STATEMENT OF RELEVANT FACTS

Defendant McKinnon Broadcasting Company.

Defendant McKinnon Broadcasting Company ("MBC") is a small, television broadcasting 

17 company in the San Diego market, broadcasting as KUSI-TV ("KUS!"). (SSUMF 1.) In news 

18 broadcasting, prestige and compensation are evaluated by the local market ranking as determined by 

19 the number of households with a television. (SSUMF 2.) For example, a news anchor in ew York 

20 is more prestigious and paid more than a news anchor in Chico, California. (Id.) In 2020 and 2021, 

21 San Diego's market was ranked 29 and 27. By comparison, Los Angeles' market was ranked 2 in 

22 both years, San Francisco's market was ranked 6 in both years, Charlotte's market was ranked 21 

23 and 22, and Chico's market was ranked 131 and 131. (SSUMF 3.) 

24 Over its 25 years of providing the news to San Diego, MBC's platform for delivering the 

25 news to its audience has evolved. (SSUMF 4.) The news used to be delivered primarily in the 

26 evening in the "Walter Cronkite and Barbara Walters ' style of polished co-anchors reciting the 

27 news stories from teleprompters. (SSUMF 5.) Over the past decade, delivering the news has 

28 transitioned to a new, more relaxed format of news anchors working up and delivering their own 
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2. A Defendant May Defeat An EPA Claim By Proving Its Affirmative Defense
That A Wage Differential Is The Result Of One Of The Four Statutory
Exceptions.

Only if a plaintiff is able to establish a prima facie case, the burden then shifts to the 

employer to establish that the differential in wages paid to workers of opposite sex was the result of 

one or more of (1) a seniority system; (2) a merit system (3) a system which measures earning by 

quantity or quality of production; or ( 4) a differential based on any other factor other than sex. 

Labor Code§ l 197.5(a)(l ); Hein, 718 F.2d at 913,920, quoting Corning, 417 U.S. at 196. 

"Salary differentials that stem from unequal starting salaries do not violate the Equal Pay 

Act if the original salary inequity can be justified by one of the four exceptions to the Equal Pay 

Act. In other words, salary differentials based on unequal starting salaries do not violate the 

Equal Pay Act if the employer can show that the original disparity was based on a legitimate 

factor other than sex." Hein, 718 F.2d at 920, citing Padway v. Patches (9th Cir. 1982) 665 F.2d 

965, 969-70 ( emph. added). "The Act does not prohibit variations in wages; it prohibits 

discriminatory variations in wages" Id. at 916. A court need not evaluate whether a pay differential 

is or is not based on a factor other than sex - rather the proper inquiry is: Can the defendant 

''justify a starting wage lower than her comparator?" Id. at 921 (emph. added). If the answer to 

such inquiry is yes, the defendant has satisfied its burden. Id. Further, it is irrelevant if the plaintiff 

was hired in a different year than her comparator(s) if differentials were caused by starting salaries. 

"[A]s part of a sensitive mqu1ry into the roots of the salary differentials, it must be 

remembered that 'the Equal Pay Act entrusts employers not judges, with making the often uncertain 

decision of how to accomplish business objectives.' " Id., quoting Kourba v. Allstate Insurance Co. 

(9th Cir. 1982) 691 F.2d 873, 876. As such, a court should be slow to reject an employer's defense 

based on legitimate institutional interests. Id. 

B. Plaintiff Failed To Identify Proper Comparators By Cherry-Picking Comparators,
Including Positions That Are Not Substantially Equal, And Omitting Others That Are
Substantially Equal.

In certain discovery, Plaintiff identified Alan Denton as her sole comparator. (SSUMF 142.)

The EPA is not subject to manipulation by cherry-picking only the highest paid male comparators. 
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Hein, 718 F.2d at 916 "[A] comparison to a specifically chosen employee should be scrutinized 

2 closely to determine its usefulness." Heymann v. Tetra Plastics Corp. (8th Cir. 1981) 640 F.2d 115, 

3 122 (rejecting plaintiff choosing a single, highest paid employee when they were not the only 

4 comparator performing substantial equal work.) Courts caution to look critically upon the use of a 

5 single comparator to make out a prim a facie case. Hein, 718 F .2d at 916, 918; Heymann 640 F .2d at 

6 122; Melandon, 536 F.Supp. at 291. 

7 In other discovery, Plaintiff identified Alan Denton, Paul Rudy, Michael Turko5, and Carlos 

8 Amezcua as her male comparators. (SSUMF 143.). In fact, during all relevant times, Mr. Rudy was 

9 never a Television Anchor. (SSUMF 137.) His responsibilities entailed producing 30 minutes of 

l 0 fresh sports content on a daily basis with a mixture of live interviews in studio, national sports

11 news, and strong emphasis on local sports. (SSUMF 132.). He was also the producer of the Prep 

12 Pigskin Report ("PPR") which entailed hiring and organizing close to 100 people, writing the PPR, 

13 building the rundown, and hosting the broadcast. (SSUMF 130). This entailed 50 plus hours a week 

14 in-studio and another 8 to l 0  hours at home. (Id.) He also was responsible for the Silver Pigskin 

15 Gala, a live TV event that featured a l 000-person live audience. (Id.) Further, the show had 22 

16 sponsors, many of which he personally called on and closed sponsorship. (Id.) 

17 In stark contrast, Plaintiff never had to meet or recruit sponsors, hire and manage a staff, or 

18 do anything, prepare 30 minutes of fresh dai,ly sports news with a mixture of live interviews, 

19 national and local sports. She never scouted or showcased high school athletes and produced a 

20 weekly show or organized a TV-Live Gala. T)1ese are not "inconsequential" differences-it goes to 

21 the fundamentals of these employees' responsibilities and required skillsets. "Jobs requiring 

22 different skills are not substantially equal." Hein, 718 F.2d at 914. There is no common core of 

23 tasks between Mr. Rudy's sports director reporter/PPR production and Plaintiffs Television Anchor 

24 position. To wit, Mr. Rudy is currently a news anchor at KUSI and describes being a news anchor 

25 as "substantially different" than his position as a sports director/anchor. (SSUMF 133.) See, e.g. 

26 5 Although Plaintiff's discovery identified Mr. Turko as a comparator, her damages expert did not include

27 him in any of her analysis or calculations. (NOL Exs. 52-57.) As described above, Mr. Turko's
responsibilities as an investigative reporter for The Turko Files franchise demonstrates his position did not 

28 perform substantially similar work to that of Plaintiff and as such, he is not a proper comparator. (SSUMF
138-140.)

19 
MEMORANDUM OF POINTS OF AUTHORJTIES ISO MSJ OR. AL TERNATTVELY, MSA 



l Freyd, 990 F.3d at 1220 (there is no common core when the required skills differ.)

2 Mr. Turko's position as an investigative reporter is also not substantially equal to Plaintiffs 

3 position and Plaintiff appears to concede this point as her damages expert did not include any of Mr. 

4 Turko's compensation in her analysis. (SSUMF 138-140.) 

5 As for Mr. Denton and Mr. Amezcua, MBC agrees that their Television Anchor/Reporter 

6 positions were substantially equal to Plaintiff. However, Plaintiff failed to establish her prima facie 

7 case by cherry-picking them only and omitting Logan Byrnes, Jason Austell, and David Davis - all 

8 of whom were Television Anchor/Reporters who performed substantially equal positions and were 

9 paid less than Plaintiff. See, Hein, 718 F.2d at 916. (SSUMF 89, 100, 106.) As described above and 

10 in the SSMUF, during all relevant times Mr. Byrnes, Mr. Austell, and Mr. Davis all worked full 

11 time as Television Anchors/Reporters, performing substantially equal work to Plaintiff, including 

12 anchoring the news, researching stories for local news, writing and editing news scripts, helping to 

13 make decisions about the content of a news show, collaborating on the stacking of the show, 

14 producing special segments, doing newsbreaks and pre-recorded news promotions, interviewing 

15 guests, and repo11ing the news live. (SSUMF 89, 100, 106.) 

16 Because Plaintiff omitted these three comparators and included comparators who did not 

17 perform substantially similar work, Plaintiff failed to establish her EPA prima facie case as a matter 

18 of law. 

19 C. 

20 

21 

MBC Is Entitled To Summary Judgment Because Plaintiff Was Paid MORE Than The 
Average of All Male Comparators. 

The proper test for establishing a prima facie case in a professional setting is whether the 

22 plaintiff is receiving lower wages than the ayerage wages paid to all employees of the opposite sex 

23 performing substantially equal work and s[milarly situated with respect to any other factors that 

24 affect the wage scale. Heymann 640 F.2d at 122; Melandon, 536 F.Supp. at 291. 

25 In 2017, Plaintiffs contracted wages were $160,000, which is more than the average of all 

26 male comparators' contracted wages of $140,740 for the same year.6 In 2018, Plaintiffs contracted

27 6 The damages expert included Paul Rudy to show that even if his salary were included in the male

28 comparator's average, Plaintiff still was paid more wages.
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l wages were $180,000, which is more than the average of all male comparators' contracted wages of

2 $140,000 for the same year. In 2019, Plaintiffs contracted wages were $180,000, which is more 

3 than the average of all male comparators' wages of $144,838 for the same year. 

4 Plaintiffs damages expert failed to do any analysis with all male comparators. And, in order 

5 to manipulate the data, in her analysis comparing Plaintiffs salary with the average of her cherry-

6 picked comparators, Plaintiffs expert inappropriately included Mr. Rudy's additional wages paid 

7 specifically for his additional work producing the PPR, and revenue paid to Carlos Amezcua Media 

8 Corporation for consulting services rendered to assist the KUSI News Director independent of Mr. 

9 Amezcua' s employment as a news anchor. Comparing apples to apples, and just with Plaintiffs 

10 cherry-picked comparators Plaintiff was paid more in 2018 ($180,000 compared to $177,257) and 

11 2019 ($180,000 compared to $178,676) while paid less in 2017 ($160,000 compared to $171,333). 

12 But again, Mr. Rudy is not a proper comparator. Hein, 718 F.2d at 916. 

13 D. 

14 

Even If Plaintiff Had Met Her Prima Facie Burden, MBC Is Still Entitled to Summary 

Judgment Because The Undisputed Facts Demonstrate Any Pay Deferential Was 
Based On Factors Other Than Sex. 

15 
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The Equal Pay Act permits employers to defend against charges of discrimination where 

their pay differentials are based on a "bona fide factors other than sex." Labor Code § 

l 197.5(a)(l )(D); Washington County v. Gunther (1981) 101 S.Ct. 2242. "In a professional setting,

wage variations may stem from a multitude of facts that do not implicate sex discrimination." Hein, 

718 F.2d at 916. Nondiscriminatory reasons for pay differential include experience and 

qualifications. Stanley, 178 F .3d l 069; EEOC Notice No. 915 .002 at 23 ("Superior experience, 

education, and ability may justify pay disparities if distinctions based on these criteria are not 

gender based.") Indeed, courts have expressly stated that employers "may reward professional 

experience and education without violating the EPA." Stanley v. University of Southern California 

(9th Cir. 1999) 178 F.3d 1069. 

In Stanley, the Court found that where the male comparator had 14 years more experience, 

was an Olympic coach, had marketing experience and authored a book, such proffered factor "other 

than sex" explained the pay difference. See also, Harker v. Utica College of Syracuse Univ. 
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1 (N.D.N.Y 1995) 885 F.Supp 378 (finding nme-year expenence differential justified the pay 

2 differential). 

3 Here, Mr. Denton began his broadcasting career when Plaintiff began elementary school. 

4 When MBC first assigned Plaintiff to co-anchor the evening news with Mr. Denton, he had already 

5 been an evening news anchor for 30 years. Plaintiffs highest ranked market was San Diego 

6 (nationally 29th) whereas Mr. Denton was a primetime news anchor for the San Francisco Bay area, 

7 which his ranked number 6 in the country. When Plaintiff joined MBC, she had been unemployed, 

8 whereas Mr. Denton came from a major market anchoring primetime news for NBC affiliate K TV 

9 and making $600,000. Moreover, Mr. Denton won three national Emmys - one for his coverage of 

IO the Salt Lake City Olympics, one for his broadcast of the 1995 Breeder's Cup race in Churchill 

11 Downs, and one for his documentary on the aftermath of the 9/11 terrorist attacks. He has also won 

12 four Associated Press Awards, and Edward R. Murrow award, and a Mark Twain award. Plaintiff 

13 has never won an Emmy, never won an Associated Press award, but has won a Mark Twain award. 

14 Mr. Denton had years of experience covering presidential and gubernatorial elections including 

15 President Clinton and President Trump's inaugurations and Governor Schwarzenegger's 

16 inauguration. Accordingly, any pay differential between Mr. Denton and Plaintiff is the result of 

17 markedly different levels of experience and qualifications. Stanley 178 F.3d at 1075. 

18 Differentials that stem from unequal starting salaries do not violate the EPA if the original 

19 salary inequity can be justified by one of the four exceptions to the EPA. Hein, 718 F.2d at 920, 

20 citing Padway v. Palches (9th Cir. 1982) 665 F.2d 965, 969-970. In Hein the court found that the 

21 employer had presented evidence that at the ties of hiring the male comparators deserved higher 

22 salaries than their respective female counterparts based on abilities or capabilities and the needs of 

23 the employer. Id. To grant a summary judgment in favor of the employer, a court need not evaluate 

24 whether the pay differential is or is not based on a factor other than sex. The question is: Can the 

25 employer justify a starting wage lower than her comparator? If the answer is year, the employer 

26 has satisfied its burden and summary judgment should be entered in favor of the employer. See 

27 Hein, 718 F.2d at 921. 

28 Here, Mr. Denton had approximately 29 years more expenence 111 prime-time news 
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Thus, Plaintiff was not an employee who was deprived of the opportunity to keep her job, 

2 but one who specifically negotiated a final, one-year contract, who advertised her intent to depart, 

3 who tried, unsuccessfully, to do so, and whose employment ended solely by operation of the 

4 contract she requested. Plaintiff's advertised intent to depart coincided with MBC's transition away 

5 from Plaintiff's stiff and formal style. Therefore, MBC is entitled to summary judgment because 

6 the undisputed facts support MBC's legitimate, nondiscriminatory reasons for not re-negotiating a 

7 new contract with Plaintiff. 

8 G. Plaintifrs Failure to Prevent Discrimination Claim Similarly Fails As a Matter of Law 
Because Plaintiff Cannot Establish An Actionable Discrimination Claim. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18

19 

20 

A claim of failure to prevent discrimination must be predicated on an actionable claim of 

this violation. Trujillo v. N. Cty. Transit Dist. (1998) 63 Cal.App.4th 280, 289 ("Employers should 

not be held liable to employees for failure to take necessary steps to prevent such conduct, except 

where the actions took place and were not prevented."). A court properly grants summary judgment 

on a plaintiff's claims for failing to prevent discrimination, whereas here, the plaintiff fails to raise a 

genuine dispute of material fact as to her discrimination claim. Hooker v. Parker-Hannifin Corp. 

585 Fed.Appx. 386, 386 (9th Cir. 2014). As explained above, Plaintiff cannot establish her 

discrimination claim and, thus, her failure to prevent discrimination claim fails as a matter of law. 

H. This Court Should Summarily Adjudicate Plaintifrs Fourth, Fifth, and Sixth Causes of
Action for Retaliation Because Plaintiff Cannot Establish A Prima Facie Case of 
Retaliation. 

Plaintiffs retaliation claims require that Plaintiff establish that (1) she engaged in a 

21 protected activity; (2) MBC took a materially adverse action against her; and (3) the adverse action 

22 was causally linked to the protected activity. lwekaogwu v. City of Los Angeles (1999) 75 

23 Cal.App.4th 803, 814-815 (FEHA retaliation); Robles v. Agreserves, Inc., (E.D. Cal. 2016) 158 

24 F.Supp.3d 952, 1007-1008 (Whistleblower retaliation). 

25 The employer's knowledge that the employee engaged in a protected activity is essential to 

26 the required causal link. Morris v. McCarthy, 825 F.3d 658, 674 (DC Cir. 2016) (more than mere 

27 speculation of employer's knowledge required). Moreover, the causal link between a protected 

28 activity and the alleged retaliatory action is rebutted based on timing. Fisher v. San Pedro 
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on all of Plaintiffs retaliation claims because Plaintiff cannot establish that MBC took any adverse 

2 action causally linked to any protected activity. Accordingly, the Court should grant MBC's motion 

3 for summary judgment and enter judgment in MBC's favor. 
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Dated:.July 27, 2022 

Respectfully submitted, 
CALDARELLI HEJMANOWSKI PAGE & LEER LLP 

Isl Marisa Janine-Page

Marisa Janine-Page 
Caitlin E. Macker 
Attorneys for Defendant MCKINNON BROADCASTING 
COMPANY 
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