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1. Overview and Procedural Posture.

More than a decade ago, the body of Rebecca Zahau was discovered early one morning, naked and
bound, beneath the second floor balcony of a large house on Ocean Boulevard in Coronado. The sad
event followed close on the heels of another tragedy in the same home. Because the Coronado Police
Department does not have a homicide squad, the SDSO was called in. An investigation ensued. The
SDSO did not recommend the case for prosecution, and no person has faced criminal charges in
connection with Ms. Zahau's death.

A civil wrongful death case, litigated in Dept. 69, yielded a jury verdict that Adam Shacknai was liable for
the death of Ms. Zahau. Following the 2018 civil verdict, the SDSO stated that it would reopen its
investigation.  In 2019, the SDSO re-asserted its view that Ms. Zahau died by suicide.

In the present case, the surviving family of Ms. Zahau seeks a writ of mandate compelling the SDSO to
turn over its investigatory files under the California Public Records Act (CPRA). The petition was filed in
July of 2020. At the due-course CMC, the court set the case for a merits hearing on October 15, 2021.
ROA 16-17.

The County sought to render a merits hearing unnecessary with its demurrer to the petition. ROA 18-23.
In lieu of opposition, petitioners filed the operative First Amended Petition (FAP). ROA 24, 31. The
County demurred again. ROA 33-38. It argued the records petitioners seek are exempt from disclosure
as a matter of law, and that the Sheriff did not waive the exemption by disclosing some records.
Petitioners filed opposition. ROA 43-44. The County filed reply. ROA 45-46. The court reviewed the
papers, and published a tentative ruling on Wednesday, November 10, 2021. ROA 47. The court heard
argument on Friday, November 12, following which the court took the demurrer under submission. Later
that same afternoon, the court overruled the demurrer in a detailed order. ROA 49. In its order
overruling the demurrer, the court directed counsel to address several specific questions in their merits
briefing.
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The County thereafter answered. ROA 56-57. On December 1, 2021, petitioners scheduled a hearing
on a demurrer to the County's answer for February 25, 2022. ROA 58. The County filed an amended
answer eight days later. ROA 59-60. No demurrer was ever filed. This gave rise to an OSC which was
discharged with no sanctions imposed.  ROA 93, pp. 3-4.

At this point, the merits hearing was set for January 28, 2022. But this revised plan for resolving the
case at the trial level was intercepted by the County's motion for a protective order. ROA 78-83.
Petitioners filed opposition. ROA 86-87. The County filed reply. ROA 89-90. The court heard
argument on March 25, 2022. The court issued a detailed ruling granting the motion, precluding the
depositions of the Sheriff and the PMK of the SDSO.  ROA 92-99.

Today, the court was to have reached the merits of the petition. As already noted, the court directed
counsel to address the following specific questions in their merits briefing:

"1A. According to paragraph 16 of the amended petition (and Ex. G thereto), the Sheriff stated on
October 27, 2011 that he was releasing "the entire investigative file" and "the complete investigative file."
Was this done, and if so, on what date?  

1B. Do petitioners contend that, as of the date of release, something less than the "entire" or "complete"
investigative file was released? Does respondent now concede that any portion of the investigative file
(as it existed at the time of the 2011 release) was withheld?

2. Did petitioners make any further request under the CPRA between October, 2011 and April, 2018?
Between April, 2018 and January 25, 2019?

3. In paragraph 17 of the amended petition, petitioners use the word "attesting." Who made this
attestation, and was it made under oath?

4A. In paragraph 17 of the amended petition, petitioners refer to respondent having "waived any
privilege" and the "privilege afforded under [section 6254(f)]. Paragraph 34 of the FAP refers at line 15 to
an "exemption privilege" (as does paragraph 44, line 20). Paragraph 41 of the FAP refers to the
"confidentiality privilege." What case law equates the statutory exemption of section 6254(f) to a
"privilege"?  

4B. Assuming the statutory exemption of section 6254(f) is on an equal legal footing with a claim of
"privilege," does the CPRA contain any requirement that the withholding agency prepare a "privilege log"
along the lines of the requirement in CCP section 2031.240(c)(1)? Assuming there is no such
requirement in the CPRA, should a court be free to impose such a requirement? Or should the court
conclude that because the Legislature knows how to impose such a requirement and chose not to do so
in the CPRA context, there is no such requirement?

4C. Assuming the statutory exemption of section 6254(f) is on an equal legal footing with a claim of
"privilege," wouldn't the general rule that privileged communications are not subject to in camera review
[See Costco Wholesale Corp. v. Superior Court (2010) 47 Cal.4th 725, 736-737] also apply here?

5. Also in paragraph 17 of the amended petition, petitioners allege "any additional documents relating to
the investigation are admittedly not a part of the 'investigative file.'" When and how did the Sheriff make
this "admission"?

6. What are the sources of the "information" and the reasons for the "belief" alleged in the first lines of
paragraphs 20 and 21 of the FAP?

7. Was the "initiation" of the "panel review" referenced in the Coronado PD memo of 12/7/18 and the
"creation" of a "review team" referenced in the Sheriff's memo of 12/6/18) (parts of Ex. F to the FAP)
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done in writing or verbally?

8. Does any reported decision hold that a supervisor's instructions to subordinate investigators are per
se "law enforcement investigatory records"?  Or the reverse?"

The court received no merits briefs. Petitioners attempted to dismiss the case on June 27, 2022, but the
dismissal was rejected by the clerk as defective.  ROA 100.

2. Applicable Standards.

A. The statute governing public access to governmental documents is the California Public Records Act
("CPRA"), contained in Government Code section 6250 et seq. It was modeled after the federal
Freedom of Information Act. America Civil Liberties Union Foundation v. Superior Court (2017) 3 Cal.5th
1032, 1038. Under the CPRA, "all public records are subject to disclosure unless the Legislature has
expressly provided to the contrary." Williams v. Superior Court (1993) 5 Cal.4th 337, 346.

Government Code section 6254(f) contains one such express exemption for law enforcement
investigatory records. It exempts "[r]ecords of complaints to, or investigations conducted by...any state
or local police agency[.]" Gov. Code § 6254(f). While CPRA exemptions are generally narrowly
construed (Becerra v. Superior Court (2020) 44 Cal.App.5th 897, 914), the California Supreme Court has
found that subdivision (f) "articulates a broad exemption from disclosure for law enforcement
investigatory records." Williams, 5 Cal.4th at 349.

B. Exemptions can be waived. County of Santa Clara v. Superior Court (2009) 170 Cal.App.4th 1301,
1321. "Waiver requires a voluntary act, knowingly done, with sufficient awareness of the relevant
circumstances and likely consequences. [Citation.] There must be actual or constructive knowledge of
the existence of the right to which the person is entitled. [Citation.] The burden is on the party claiming a
waiver to prove it by evidence that does not leave the matter doubtful or uncertain and the burden must
be satisfied by clear and convincing evidence that does not leave the matter to speculation." Kelly v.
William Morrow & Co. (1986) 186 Cal.App.3d 1625, 1635; see also CACI 336.

C. "California has consistently applied the primary rights theory, under which the invasion of one
primary right gives rise to a single cause of action." Slater v. Blackwood (1975) 15 Cal.3d 791, 795.
"[The primary right theory] provides that a 'cause of action' is comprised of a 'primary right' of the
plaintiff, a corresponding 'primary duty' of the defendant, and a wrongful act by the defendant
constituting a breach of that duty." McKee v. Doud (1908) 152 Cal. 637, 641.

The most salient characteristic of a primary right is that it is indivisible: the violation of a single primary
right gives rise to but a single cause of action. (Slater v. Blackwood (1975) 15 Cal.3d 791,795 .... )"
Crowley v. Katleman, supra, 8 Cal.4th at p. 681. "[T]he primary right is simply the plaintiff's right to be
free from the particular injury suffered. [Citation.] It must therefore be distinguished from the legal theory
on which liability for that injury is premised." Id. In this context, a "cause of action" should not be
confused with counts pled in a complaint, "which are merely ways of stating the same cause of action
differently." Bay Cities Paving & Grading, Inc. v. Lawyers' Mutual Ins. Co. (1993) 5 Cal.4th 854, 860, fn.
1.

3. Discussion and Ruling.

By failing to file a merits brief and failing to address the questions the court ordered petitioners to
address, petitioners have failed to carry their burden to establish a violation of the CPRA by the County.
Accordingly, the petition is denied. County Counsel is ordered forthwith to submit a form of judgment of
dismissal.
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