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Plaintiff, 

v. 

ROGER STEFAN WITTHOEFT, JR., 

Defendant. 

POINTS AND AUTHORITIES IN 
OPPOSITION TO DEFENDANT'S 
MOTION FOR COURT INITIATED 
DIVERSION PURSUANT TO PENAL 
CODE SECTION 1001.95 

Date: May 6, 2022 
Time: 1 :30 p.m. 
Dept.: 202 
Jury Trial: June 2, 2022 
Estimated Time: 10 minutes 

I 

INTRODUCTION 

Roger Stefan Witthoeft, Jr. (Defendant) hurled racial slurs at and attacked a traffic 

21 controller who was just doing his job. A few months later, Defendant attacked a man trying to 

22 help a disabled friend. Defendant has prior convictions for vandalism and driving under the 

23 influence of alcohol. This Court should deny his request for diversion. 

24 
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27 

Current Criminal Cases 

II 

STATEMENT OF FACTS 

Luis Sanchez works for San Diego Gas & Electric (SDG&E) as a traffic controller. On the 

28 evening of September 14, 2021, there was a traffic collision at the intersection of Voltaire Street 
1 
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1 and Mendocino Boulevard in Point Loma Heights. SDG&E closed the intersection to repair an 

2 electrical box. Mr. Sanchez was directing traffic around the closed intersection. Defendant drove 

3 up to the intersection in a pickup and told Mr. Sanchez to get the fuck out of the way. 

4 Mr. Sanchez explained that the road was closed. Defendant got out of the pickup. 

5 Mr. Sanchez continued to explain that the road was closed. Defendant pushed 

6 Mr. Sanchez around his chest and shoulder area, shouting, "Why don't you talk in English you 

7 fucking immigrant?" Mr. Sanchez explained, in English, that he was speaking English. He 

8 repeated that the road was closed. Defendant shouted, "Go back to your country you fucking 

9 immigrant!" Defendant swung an open palm at Mr. Sanchez, striking and knocking 

10 Mr. Sanchez's hard hat off his head. 

11 Defendant got back in the pickup, revved the engine, and inched towards Mr. Sanchez, 

12 getting about two feet away. Defendant got out of the pickup again. By this time, other SDG&E 

13 workers and witnesses were approaching. Defendant got back in the pickup and drove away. 

14 San Diego Police spoke with Defendant later. He told police that Mr. Sanchez jumped in front of 

15 his truck and he could not hear him because the engine was loud. He denied getting physical or 

16 using any racial slurs. The People filed charges for this incident in M278979 on January 18, 2022, 

17 and Defendant was arraigned on March 1, 2022. 

18 Meanwhile, on January 13, 2022, Paul Magnano, a 65-year-old man, was driving a 

19 disabled friend to_!ier home on Muir Avenue in Ocean Beach. Mr. Magnano parked in his friend's 

20 driveway and began unloading her wheelchair so he could help her out of the car and take her into 

21 her house. The car was partially blocking the sidewalk. As Mr. Magnano was unloading the 

22 wheelchair, Defendant and his father were walking down the sidewalk carrying surfboards. 

23 Defendant was immediately hostile. He was incredulous that a disabled woman and a man 

24 helping her might cause him to have to divert from the sidewalk momentarily. Defendant asked 

25 Mr. Magnano, "Is that really what we're doing?" Mr. Magnano responded, "She's handicapped 

26 so, I need to get the wheelchair out." Defendant asked, "What ifl was handicapped?" 

27 Mr. Magnano told him, "Get a fucking life." The two continued arguing and someone told 

28 Defendant to walk away. Defendant refused. 

POINTS AND AUTHORITIES IN OPPOSITION TO DEFENDANT'S MOTION FOR COURT INITIATED 

DIVERSION PURSUANT TO PENAL CODE SECTION 1001.95 



1 Defendant stood in Mr. Magnano's way and told him to go around him. Defendant said, 

2 "Maybe I'm standing here." Mr. Magnano tried to push past Defendant. Defendant said, "Touch 

3 me, bro. Touch me. Touch me." Defendant smacked or punched Mr. Magnano in the face at least 

4 once, causing Mr. Magnano to fall to the ground. During the altercation, Mr. Magnano's cell 

5 phone fell to the ground. Defendant stomped on the phone repeatedly, saying, "Fuck your fucking 

6 phone." During this time, Defendant's father was yelling at him, trying to get him to stop. While 

7 Mr. Magnano was on the ground, Defendant asked him ifhe wanted "another one," and told him, 

8 "Pick your fucking self up, bro." Defendant and his father finally walked away. 

9 The police arrived and spoke with Mr. Magnano, who had a cut on his forehead. 

10 Defendant returned to the scene. He was extremely hostile and disrespectful to the police. He was 

11 detained in handcuffs and refused to sit in the patrol car. He made sexual comments to them. He 

12 also called a female officer a "bitch," and a male officer a "four-eyed faggot." Mr. Magnano 

13 ultimately did not want to press charges and Defendant was released. Mr. Magnano later 

14 contacted the City Attorney's Office about the incident. The People filed charges for this incident 

15 in M280836 and the arraignment was set for May 6, 2022. For the Court's consideration, the 

16 People are lodging a doorbell camera recording that captured the audio of this incident. 

17 

18 

Prior Criminal Cases 

In Lakeside in May 2016, Defendant was in his pickup blocking the driveway to a parking 

19 lot. The victim waved him out of the driveway and told him he should have his turn signal on. 

20 The victim, a 71-year-old Hispanic male using a cane to walk, parked in a handicapped spot. 

21 Defendant reentered the parking lot and parked behind the victim. Defendant walked up to the 

22 victim's truck screaming at him. Defendant kicked the victim's door at least three times, kicked 

23 the window out of the victim's camper shell, and drove away. Defendant was charged with felony 

24 vandalism. He pled guilty to misdemeanor vandalism and was placed on probation in 2018. He 

25 was ordered to pay $1,700 in restitution. 

26 In December 2010, Defendant was arrested for driving under the influence of alcohol. He 

27 pled guilty to violating Vehicle Code section 23 l 52(b) in February 2011 and was placed on 

28 probation. 
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III 

ARGUMENT 

DEFENDANT HAS DEMONSTRATED THAT HE IS NOT 
SUITABLE FOR DIVERSION, AND THE POTENTIAL 
BENEFITS OF DIVERSION ARE OUTWEIGHED BY THE 
SOCIETAL INTERESTS IN PROSECUTION 

Defendant is eligible for diversion under Penal Code section 1001.95, but whether he is 

7 granted diversion is solely within the discretion of the Court. There are no criteria or limitations 

8 set forth in the statute regarding how the Court's discretion is to be exercised, and there is no 

9 published case law on the issue of discretion in this context. As with rulings on continuances, 

10 dismissals, and suitability for other diversion programs, this Court has wide latitude, and the 

11 Court's ruling will only be reversed if there is an abuse of discretion. All "exercises of legal 

12 discretion must be grounded in reasoned judgment and guided by legal principles and policies 

13 appropriate to the particular matter at issue." People v. Superior Court (Alvarez), 14 Cal. 4th 96 8, 

14 977 (1997) (citing People v. Russel, 69 Cal. 2d 1 87, 195 (196 8)). 

15 A.

16 

17 

DEFENDANT'S HISTORY AND ATTITUDE SHOW THAT HE IS NOT 
SUITABLE FOR DIVERSION 

In Wade v. Superior Court, 33 Cal. App. 5th 694 (2019), the Court of Appeal considered 

18 whether the trial court abused its discretion in denying a defendant's request for military diversion 

19 pursuant to Penal Code section 1001.80. Section 1001.80, like section 1001.95, does not list any 

20 criteria that a court is to consider in exercising its discretion. Section 1001.80(b) simply states that 

21 the court "may place the defendant in a pretrial diversion program .... " The parties in Wade had 

22 different theories as to how a court, lacking specific guidance, should endeavor to decide whether 

23 the defendant was suitable for military diversion. The Court explained, 

24 

25 

26 

27 

28 

A trial court lacking specific, statutory criteria to guide its 
suitability determination is not operating in a vacuum; that the 
statute imposes no restrictions on what the court may consider does 
not alter the court's fundamental duty to exercise discretion 
consistent with the principles and purpose of the governing law. 
But neither do we view lawful limits on the exercise of discretion as 
a basis for limiting the court's consideration of factors or criteria 
that it deems relevant, so long as that assessment does not reveal an 
erroneous understanding of or "transgress[] the confines of the 
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2 

3 
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applicable principles of law." The discretion to consider a 
defendant's suitability for pretrial military diversion necessarily 
requires discretionary judgments about which criteria or factors best 
determine suitability, and both operations of discretion must be 
informed by the legal principles and purpose of the statute guiding 
the court's actions. 

5 Wade, 33 Cal. App. 5th at 710 (internal citations omitted). 

6 While the military aspect present in section 1001.80 cases is not present here, the Court's 

7 analysis in Wade is well-taken by the People: This Court, within reason, should consider all the 

8 circumstances, factors, and criteria that are relevant to the decision at hand, keeping in mind the 

9 purpose behind section 1001.95. The author of section 1001.95, Assemblymember Ting, stated: 

10 

11 

12 

13 

14 

15 

AB3234 provides judges with the discretion to provide diversion to 
individuals charged with misdemeanors they deem appropriate for 
such a program. Diversion programs that are successfully 
completed allow a person to avoid the lifelong collateral 
consequences associated with a criminal record when they are 
seeking employment or housing. Diversion programs typically 
require individuals to fulfill strict requirements, including 
participating in a rehabilitation program. This proactive approach 
has shown to yield better recidivism rates than merely prosecuting 
and jailing an individual. 

16 Cal. Assem. Bill 3234 (2019 Reg. Sess.) Assembly Third Reading, Aug. 24, 2020. 

17 If appropriate, a judge may grant diversion, as opposed to imposing jail time, on the 

18 condition that the defendant fulfills strict requirements, such as a rehabilitation program. The 

19 purpose of the law is to reduce recidivism, avoid the collateral consequences of a conviction, and 

20 rehabilitate offenders that would otherwise be punished with jail time. 

21 Diversion is not appropriate because Defendant has shown that he is likely to violently 

22 reoffend. Defendant learned nothing from his 2018 vandalism conviction, and did not rethink how 

23 he treats people after yelling racial slurs at an SDG&E worker and battering him in 2021. This 

24 year, he followed up those incidents by attacking Mr. Magnano in a contrived claim of 

25 self-defense. He is a violent man. There is no reason to think he is suddenly committed to 

26 reforming his attitude and conduct. He attributes his recent violence to the challenges in dealing 

27 with the death of his sister, which does not account for the completely disproportionate display of 

28 anger he displayed in Lakeside in 2016. 
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1 Defendant's verbal tirade towards the police in January 2022 is also telling of his attitude 

2 towards those in a position of authority. He was extremely disrespectful and vulgar, and 

3 disobeyed police orders. The People don't expect that he will abide by this Court's orders either. 

4 Diversion is not for violent repeat offenders with horrible attitudes. Diversion is a means for those 

5 that have a positive attitude to learn from their mistakes instead of having their mistakes define 

6 them. Defendant doesn't want to reform his conduct through diversion; he just doesn't want to be 

7 convicted. 

8 B.

9 

10 

THE SOCIETAL INTERESTS IN PROSECUTING DEFENDANT AND 

PRESERVING A RECORD OF HIS CONDUCT OUTWEIGH THE POTENTIAL 

BENEFITS OF DIVERSION 

Even if Defendant were suitable for diversion, the societal interests in prosecuting violent 

11 crimes and crimes motivated by bias far outweigh the potential utility of diversion. 

12 The United States Supreme Court recognized a state's interest in prosecuting hate crimes, 

13 noting that "bias-motivated crimes are more likely to provoke retaliatory crimes, inflict distinct 

14 emotional harms on their victims, and incite community unrest." Wisconsin v. Mitchell, 508 U.S. 

15 476, 487-88 (1993). 

16 

17 

18 

19 

[Hate crimes are] "more serious than conventional crimes"; 
the injuries inflicted have "a more debilitating effect on the 
victim and on members in the victim's community than does 
conventional crime"; and the injuries are also "more severe" 
due in part to the fact that hate crimes are more likely to be 
committed by strangers and multiple offenders. 

20 People v. MacKenzie, 34 Cal. App. 4th 1256, 1271 (1995) (citing In re Joshua H, 13 Cal. App. 

21 4th 1734, 1748 n.9 (1993)). This hate crime has caused significant emotional distress for 

22 Mr. Sanchez, and he would like to see Defendant prosecuted. Mr. Magnano takes the same 

23 position. While it is undoubtedly important to consider the present victims in deciding whether to 

24 grant diversion, it is also important to consider potential future victims and how the People are to 

25 prosecute those cases. Should Defendant complete diversion, the reports of his crimes will be 

26 sealed and his conduct will "be deemed to have never occurred." Penal Code§ 1001.97(a). 1 That 

27 
1 Given Defendant's conduct and history, the People do not assume that just because he 

28 completes diversion, he will not commit violent crimes in the future. 
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1 means the People will be prevented in the future of using such evidence against Defendant under 

2 Evidence Code section l lOl(b).2 This Court should deny Defendant's request for diversion to 

3 preserve evidence of Defendant's crimes. This is not conduct that should "be deemed to have 

4 never occurred." Penal Code § 1001.97(a). It is conduct that should remain documented and result 

5 in a conviction. 

6 Defendant is a poor candidate for diversion and the societal interests in prosecuting him 

7 should compel this Court to allow this prosecution to proceed. 

IV 

CONCLUSION 

8 

9 

10 Based on the foregoing points and authorities, the People respectfully request Defendant's 

11 request for diversion be denied. 

12 Dated: April 1,, b , 2022 
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Respectfully submitted, 

MARA W. ELLIOTT, City Attorney 

By �f 1-/4---
Taylor F. Hearnsberger 
Chief Deputy City Attorney 

Attorneys for Plaintiff 

27 2 Evidence Code section 1101 (b) evidence can be crucial to successfully prove a 
defendant's bias in a hate crime prosecution. In this very hate crime case, the People have 

28 evidence that Defendant used racial slurs during a fight with a Black male in 2018. 
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17 captioned hearing: Exhibit 1, a compact disc containing a video file of the incident. 
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