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SUPERIOR COURT OF CALIFORNIA,
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TIME: 04:29:00 PM 
JUDICIAL OFFICER PRESIDING: Ronald F. Frazier

COUNTY OF SAN DIEGO
  

 DATE: 04/01/2022  DEPT:  

CLERK:  Sarah Doski
REPORTER/ERM: 
BAILIFF/COURT ATTENDANT:  

CASE INIT.DATE: 06/25/2019CASE NO: 37-2019-00032336-CU-OE-CTL
CASE TITLE: MAAS vs Mckinnon Broadcasting Co KUSI-TV 51 [IMAGED]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Other employment

STOLO
APPEARANCES STOLO

Stolo
The Court, having taken the above-entitled matter under submission on 3/11/22 and having fully
considered the arguments of all parties, both written and oral, as well as the evidence presented, now
rules as follows:

.

Plaintiff's Motion for Order Remedying Defendant's Litigation Abuse, for Return and Suppression of
Stolen Documents is GRANTED, except as stated below with regard to the email dated August 26,
2020.  (ROA 147.)

Plaintiff Sandra Maas asserts Defendant McKinnon Broadcasting Co. KUSI-TV 51 engaged in litigation
abuse when it obtained a series of emails from the personal email account of non-party witness Anna
Laurel. Ms. Laurel has retained Gruenberg Law as her legal counsel, and Gruenberg Law is Plaintiff's
counsel in this case. (Laurel Decl. ¶ 3.) As the court generally understands it, Ms. Laurel retained
Gruenberg Law in approximately August 2020. 

According to Defendant, all of the emails at issue in this motion were obtained by Defendant via the
actions of its Chief Financial Officer, Steven Sadler, who conducted a search of Ms. Laurel's personal
web-based Gmail account on a company laptop used by Ms. Laurel and shared by several other
employees.  (Sadler Decl. ¶ 5.)  

According to Mr. Sadler, he conducted the search of Ms. Laurel's personal Gmail account after
Defendant's General Manager Michael McKinnon, "received an anonymous package containing copies
of emails from Anna Laurel's Gmail account." (Sadler Decl. ¶ 3.) Defendant recently provided a
declaration from Ginger Jeffries, who is employed as a news anchor for Defendant. (Jeffries Decl. ¶ 2.)
Therein, Ms. Jeffries confirms she is the source of the anonymous package. (Jeffries Decl. ¶ 8.)
However, based on Defendant's response to Plaintiff's privilege log, Ms. Jeffries is not the source of any
of the emails at issue in this motion.  

Mr. Sadler asserts the laptop was already logged into Ms. Laurel's personal Gmail account when he
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conducted the search. (Sadler Decl. ¶ 5.) Ms. Laurel disputes that she left her email account open on
the laptop. (Laurel Decl. ¶ 5.) Ms. Jeffries states she is one of the employees who shared the company
laptop with Ms. Laurel, and that Ms. Laurel would leave her personal Gmail account open and logged in
"on a regular basis."  (Jeffries Decl. ¶ 6.)  

"Any litigant or potential litigant who converts, interdicts or otherwise purloins documents in the pursuit of
litigation outside the legal process does so without the general protections afforded by the laws of
discovery and risks being found to have violated protected rights." (Pillsbury, Madison & Sutro v.
Schectman (1997) 55 Cal.App.4th 1279, 1289.) Defendant clearly has a right to conduct discovery on its
own behalf to gather the information it needs to defend itself against Plaintiff's claims in this case.
Defendant may also conduct internal investigations of the facts pertaining to this lawsuit.  

Both sides admit there is no California case law that addresses the precise facts here.  

In Holmes v. Petrovich Development Co., LLC (2011) 191 Cal.App.4th 1047, a case cited by both
parties, the court concluded an employee had no reasonable expectation of privacy in email
communications between herself and her attorney, and thus no attorney-client privilege applied to those
communications, even though the employee "utilized a private password to use the company computer
and she deleted the e-mails after they were sent." (Holmes at p. 1069.) However, in Holmes the
employee had used her employer's company e-mail account to communicate with her employer "after
being warned that it was to be used only for company business, that e-mails were not private, and that
the company would randomly and periodically monitor its technology resources to ensure compliance
with the policy." (Id. at pp. 1068-69.) In contrast, Ms. Laurel was not using the company e-mail account.
In TBG Ins. Services Corp. v. Superior Court (2002) 96 Cal.App.4th 443, the court concluded an
employee had no expectation of privacy on a work-from-home computer provided by the employer when
the employee used it for personal matters, given that the employee had consented to his employer's
monitoring of the computer. However, the opinion focuses on information stored on the computer. In
contrast, what is at issue here is the contents of an employee's web-based email account accessed from
her employer's computer, not information stored on that computer.  

Defendant asserts it had "express authority" to obtain the emails based on its company policy. Pursuant
to Defendant's Policy Manual, "[a]ll electronic communication systems and all communications and
stored information transmitted, received, contained in the Company's information systems, including...
e-mail, are the property of the Company" and further, "[e]mployees using this equipment for personal
purposes do so at their own risk and have no right to privacy."  (Pltf. NOL, Exh. F, Section 5.15.)

As a preliminary matter, Defendant has made no showing that any of the subject emails are
communications that were transmitted, received, or contained in the Company's information systems.
Whatever that term may include, Ms. Laurel's personal web-based Gmail account is not part of the
Company's information systems. Moreover, although Defendant's policy indicates employees have no
right of privacy when using company equipment for personal purposes, the court is not persuaded that
either Defendant's policy or the legal authorities extend far enough to permit an employer, its executives,
or any of its other employees to conduct a search of a personal, web-based email account.   

With the exception of the August 26, 2020 email from Ms. Laurel to Defendant's Human Resources
Director, Sally Luck, to which Plaintiff asserts the attorney-client privilege was waived, the court finds the
subject emails are attorney-client and/or attorney work product privileged and protected from disclosure.
Defendant is ordered to turn over all copies of the subject emails to Gruenberg Law on or before April 8,
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2022.  Gruenberg Law is to maintain all copies during the pendency of this lawsuit.   

Plaintiff describes the emails as "stolen" and alleges Defendant committed a crime in obtaining Ms.
Laurel's emails. That issue is not properly before this court, and this court expresses no opinion on this
issue. 

Defendant's Motion to Disqualify Plaintiff's Counsel is DENIED.  (ROA 116.)

Defendant seeks to disqualify Gruenberg Law from representing Plaintiff in this case on the grounds
Gruenberg law is using Defendant's improperly obtained confidential information to Defendant's
detriment in this case.  

Defendant has not demonstrated Gruenberg Law engaged in unethical or otherwise improper conduct
during its representation of Plaintiff in this case that would justify disqualification.  

STOLO

 Judge Ronald F. Frazier 
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