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1. Overview and Procedural Posture.

More than a decade ago, the body of Rebecca Zahau was discovered early one morning, naked and
bound, beneath the second floor balcony of a large house on Ocean Boulevard in Coronado. The sad
event followed close on the heels of another tragedy in the same home. Because the Coronado Police
Department does not have a homicide squad, the SDSO was called in. An investigation ensued. The
SDSO did not recommend the case for prosecution, and no person has faced criminal charges in
connection with Ms. Zahau's death.  

A civil wrongful death case, litigated in Dept. 69, yielded a jury verdict that Adam Shacknai was liable for
the death of Ms. Zahau. Following the 2018 verdict, the SDSO stated that it would reopen its
investigation.  In 2019, the SDSO re-asserted its view that Ms. Zahau committed suicide.

In the present case, the surviving family of Ms. Zahau seeks a writ of mandate compelling the SDSO to
turn over its investigatory files under the California Public Records Act (CPRA). The petition was filed in
July of 2020. At the due-course CMC, the court set the case for a merits hearing on October 15, 2021.
ROA 16-17.  The case has attracted media attention.  ROA 27-30, 51-54.

The County sought to render a merits hearing unnecessary with its demurrer to the petition. ROA 18-23.
In lieu of opposition, petitioners filed the operative First Amended Petition (FAP). ROA 24, 31. The
County demurred again. ROA 33-38. It argued the records petitioners seek are exempt from disclosure
as a matter of law, and that the Sheriff did not waive the exemption by disclosing some records.
Petitioners filed opposition. ROA 43-44. The County filed reply. ROA 45-46. The court reviewed the
papers, and published a tentative ruling on Wednesday, November 10, 2021. ROA 47. The court heard
argument on Friday, November 12, following which the court took the demurrer under submission. Later
that same afternoon, the court overruled the demurrer in a detailed order. ROA 49. In its order
overruling the demurrer, the court directed counsel to address several specific questions in their merits
briefing.  
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The County thereafter answered. ROA 56-57. On December 1, 2021, petitioners scheduled a hearing
on a demurrer to the County's answer for February 25, 2022. ROA 58. The County filed an amended
answer eight days later, but the demurrer remained on calendar. ROA 59-60. When no moving papers
were filed, the court ordered the hearing off calendar and set an OSC re sanctions for today. ROA
72-73, 76.

Presently before the court is the County's motion for a protective order.* ROA 78-83. Petitioners filed
opposition. ROA 86-87. The County filed reply. ROA 89-90. The court has reviewed the papers and
no further submissions are permitted in connection with this motion.

The merits hearing is set for July 2022.  ROA 69.  

2. Applicable Standards.

A. The Civil Discovery Act applies to CPRA proceedings. City of Los Angeles v. Superior Court (2017)
9 Cal.App.5th 272, 285. "When a party does seek to compel discovery (or seeks a protective order from
a discovery request), the trial court must determine whether the discovery sought is necessary to resolve
whether the agency has a duty to disclose, and to additionally consider whether the request is justified
given the need for an expeditious resolution." Id. at 289. "[T]he trial court has discretion to consider
whether the petitioner has made an adequate showing that the discovery is likely to aid in the resolution
of the particular issues presented in the proceeding." Id. at 290.

B. "Before, during, or after a deposition, any party, any deponent, or any other affected natural person
or organization may promptly move for a protective order." Code Civ. Proc. § 2025.420(a). "[T]he
burden is on the party seeking the protective order to show good cause for whatever order is sought."
Fairmont Ins. Co. v. Superior Court (2000) 22 Cal.4th 245, 255, citing Goodman v. Citizens Life & Cas.
Ins. Co. (1967) 253 Cal.App.2d 807, 819. "Good cause" means "facts tending to prove annoyance,
embarrassment, or oppression" or other grounds justifying the relief sought. Goodman v. Citizens Life &
Cas. Ins. Co., supra, 253 Cal.App.2d at 819. "[T]he issuance and formulation of protective orders are to
a large extent discretionary." Raymond Handling Concepts Corp. v. Superior Court (1995) 39
Cal.App.4th 584, 588.

3. Ruling on Motion.

The motion for protective order is granted.    

A. The motion is granted as to Sheriff Gore.

"[W]here a party seeks to depose a high government official, and the official moves for a protective
order, the burden is on the deposing party to show that compelling reasons exist for permitting the
deposition." Contractors' State License Bd. v. Superior Court (2018) 23 Cal.App.5th 125, 132. "An
exception to the rule exists only when the official has direct personal factual information pertaining to
material issues in the action and the deposing party shows the information to be gained from the
deposition is not available through any other source." Westly v. Superior Court (2004) 125 Cal.App.4th
907, 911.

As a preliminary matter, the court finds that Gore qualifies as a former high-ranking government official.
See Ramirez v. Zimmerman (S.D. Cal. May 14, 2019) 2019 WL 2106594, at *6 ("It is well
established...that County Sheriffs, including Sheriff Gore specifically, are considered high-level officials
to whom the apex doctrine applies."); Myles v. County of San Diego (S.D. Cal. Aug. 15, 2016) 2016 WL
4366543, at *4 (concluding that Sheriff Gore is a high-level official subject to the apex doctrine and
collecting cases). Thus, petitioners must show that a compelling reason exists for permitting Gore's
deposition or that the exception to the general rule applies.  They have not done so.  

Calendar No.: Event ID: TENTATIVE RULINGS 2463631 55
Page: 2



CASE NUMBER:CASE TITLE:ZAHAU VS SAN DIEGO COUNTY
SHERIFFS DEPARTMENT [IMAGED]

 37-2020-00024682-CU-MC-CTL 

Petitioners argue that Gore, a named defendant, has direct personal factual information of the
instructions he allegedly provided to the independent investigative panel. While this may be true, it is
irrelevant to resolving the central question: whether the SDSO had an obligation to disclose the records
that petitioners requested. See City of Los Angeles, supra, 9 Cal.App.5th at 289; see also County of
Santa Clara v. Superior Court (2009) 171 Cal.App.4th 119, 128 ("The sole purpose of such an action is
to permit the expeditious 'determination of the obligation to disclose records requested from a public
agency'").  Petitioners fail to develop what factual information Gore could supply on this issue.

Moreover, even if Gore had relevant knowledge, petitioners have not shown that the information to be
gained is unavailable from any other source. See Westly, 125 Cal.App.4th at 911. No evidence has
been submitted suggesting that other forms of discovery have been exhausted or pursued. Accordingly,
petitioners have not met their burden of showing that an apex deposition is appropriate.  

B. The motion is likewise granted as to the County's PMK.

Petitioners seek to depose the County's person most knowledge on three topics: (1) the instructions
given by Sheriff Gore to the independent investigative panel; (2) the SDSO's document retention and
destruction policy regarding documents related to the 2011 investigation; and (3) the SDSO's document
retention and destruction policy regarding documents related to the 2018 investigation. (Ex. B.)
However, petitioners have not adequately shown that any of these topics will aid in the resolution of the
particular claims asserted in this case – i.e., whether the records are protected under Government Code
section 6254(f), and whether that exemption has been waived. See City of Los Angeles, 9 Cal.App.5th
at 290. In fact, with respect to the latter two categories, federal courts have come to the opposition
conclusion. See Landmark Legal Foundation v. E.P.A. (D.D.C. 2003) 272 F.Supp.2d 59, 66 ("FOIA does
not impose a document retention requirement on agencies."); Lechliter v. Department of Defense (D.
Del. 2005) ("Document destruction prior to receipt of a FOIA request is immaterial.").**

C. Accordingly, the motion is granted in its entirety. Petitioners may not depose Sheriff Gore or the
County's PMK on the matters set forth in Exhibit B. The County is directed to submit a proposed
protective order for the court's signature.

4. Ruling on OSC.

Counsel for petitioners shall be prepared to discuss why they failed to comply with Local Rule 2.1.20
regarding petitioners' demurrer to the County's answer scheduled for February 25, 2022 (ROA 58).

______________________________
*A motion to compel further responses was also scheduled for today, but was recently vacated. ROA
88.

**"The CPRA...is modeled upon the federal Freedom of Information Act (FOIA) and the federal judicial
construction of that statute is useful in construing the CPRA." BRV, Inc. v. Superior Court (2006) 143
Cal.App.4th 742, 756.
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