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1. Overview and Procedural Posture.

More than ten years ago, a young woman named Rebecca Zahau was discovered in the early morning
hours naked, bound, and deceased beneath the second floor balcony of a large house on Ocean
Boulevard in Coronado. The sad event followed close on the heels of another tragedy in the same
home. Because the Coronado Police Department does not have a homicide squad, the San Diego
Sheriff's Office (SDSO) was called. An investigation ensued. The SDSO did not recommend the case
for prosecution, and no person has faced criminal charges in connection with Ms. Zahau's death.  

A civil wrongful death case, litigated in Dept. 69, yielded a jury verdict that Adam Shacknai was liable for
the death of Ms. Zahau. Following the verdict, the SDSO declined to reopen its investigation,
reasserting its view that Ms. Zahau committed suicide.

In the present case, the surviving family of Ms. Zahau seeks a writ of mandate compelling the SDSO to
turn over its investigatory files under the California Public Records Act (CPRA). The petition was filed in
July of 2020. At the due-course CMC, the court set the case for a merits hearing on October 15, 2021.
ROA 16-17.  The case has attracted media attention.  ROA 27-30.

The County sought to render a merits hearing unnecessary by demurring to the petition. ROA 18-23. In
lieu of opposition, petitioner filed the operative First Amended Petition (FAP).  ROA 24, 31.  

Presently, the County demurs again. ROA 33-38. As before, it contends the records petitioners seek
are exempt from disclosure as a matter of law, and that the Sheriff did not waive the exemption by
disclosing some records. Petitioners filed opposition. ROA 43-44. The County filed reply. ROA 45-46.
The court has reviewed the papers, and no further submissions are authorized in connection with this
demurrer.

The present demurrer has caused the merits hearing to be continued to early 2022.  ROA 39-41.  
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2. Applicable Standards.

A. A general demurrer tests the sufficiency of the petition as a matter of law. Osornio v. Weingarten
(2004) 124 Cal.App.4th 304, 316. The petition need only allege facts sufficient to state a cause of
action; every evidentiary fact that might eventually form part of the plaintiff's proof need not be alleged.
C.A. v. William S. Hart Union High School Dist. (2012) 53 Cal.4th 861, 872. In addition to the
allegations, the court considers exhibits attached to the petition as well as matters that must or may be
judicially noticed. Hoffman v. Smithwoods RV Park, LLC (2009) 179 Cal.App.4th 390, 400. "[A] general
demurrer should not be sustained if the pleading, liberally construed, states a cause of action on any
theory." Covo v. Lobue (1963) 220 Cal.App.2d 218, 221.

B. The CPRA, contained in Government Code section 6250 et seq., governs public access to
governmental documents. It was modeled after the federal Freedom of Information Act. America Civil
Liberties Union Foundation v. Superior Court (2017) 3 Cal.5th 1032, 1038. Under the CPRA, "all public
records are subject to disclosure unless the Legislature has expressly provided to the contrary."
Williams v. Superior Court (1993) 5 Cal.4th 337, 346.

Government Code section 6254(f) contains one such express exemption for law enforcement
investigatory records. It exempts "[r]ecords of complaints to, or investigations conducted by...any state
or local police agency[.]" Gov. Code § 6254(f). While CPRA exemptions are generally narrowly
construed (Becerra v. Superior Court (2020) 44 Cal.App.5th 897, 914), the California Supreme Court has
found that subdivision (f) "articulates a broad exemption from disclosure for law enforcement
investigatory records." Williams, 5 Cal.4th at 349.

C. Exemptions can be waived. County of Santa Clara v. Superior Court (2009) 170 Cal.App.4th 1301,
1321. "Waiver requires a voluntary act, knowingly done, with sufficient awareness of the relevant
circumstances and likely consequences. [Citation.] There must be actual or constructive knowledge of
the existence of the right to which the person is entitled. [Citation.] The burden is on the party claiming a
waiver to prove it by evidence that does not leave the matter doubtful or uncertain and the burden must
be satisfied by clear and convincing evidence that does not leave the matter to speculation." Kelly v.
William Morrow & Co. (1986) 186 Cal.App.3d 1625, 1635; see also CACI 336.

D. "California has consistently applied the primary rights theory, under which the invasion of one
primary right gives rise to a single cause of action." Slater v. Blackwood (1975) 15 Cal.3d 791, 795.
"[The primary right theory] provides that a 'cause of action' is comprised of a 'primary right' of the
plaintiff, a corresponding 'primary duty' of the defendant, and a wrongful act by the defendant
constituting a breach of that duty." McKee v. Doud (1908) 152 Cal. 637, 641.

The most salient characteristic of a primary right is that it is indivisible: the violation of a single primary
right gives rise to but a single cause of action. (Slater v. Blackwood (1975) 15 Cal.3d 791,795 .... )"
Crowley v. Katleman, supra, 8 Cal.4th at p. 681. "[T]he primary right is simply the plaintiff's right to be
free from the particular injury suffered. [Citation.] It must therefore be distinguished from the legal theory
on which liability for that injury is premised." Id. In this context, a "cause of action" should not be
confused with counts pled in a complaint, "which are merely ways of stating the same cause of action
differently." Bay Cities Paving & Grading, Inc. v. Lawyers' Mutual Ins. Co. (1993) 5 Cal.4th 854, 860, ft. 1.

3. Discussion and Ruling.

The demurrer to the FAP is overruled.

Petitioners have alleged that the instructions given by Sheriff Gore to the independent panel of officers
are not protected by Government Code section 6254(f). (FAP at ¶ 45.) These facts – which the court
must liberally construe and accept as true – are sufficient to state a claim under the CPRA. Whether the
requested information is, in fact, exempt from disclosure under subdivision (f) is a factual issue that
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cannot be resolved on this limited record. See League of California Cities v. Superior Court (2015) 241
Cal.App.4th 976, 987 ("The government agency opposing disclosure bears the burden of proving that
one or more exemptions apply in a particular case.").

In light of this conclusion, the court declines at this time to address the parties' remaining contentions
regarding waiver. "Ordinarily, a general demurrer does not lie as to a portion of a cause of action, and if
any part of a cause of action is properly pleaded, the demurrer will be overruled." Fire Ins. Exchange v.
Superior Court (2004) 116 Cal.App.4th 446, 452. Here, there is but one primary right sued upon in the
FAP – i.e., the right to have documents that should be public actually made public. Under the case law
summarized in part 2D above, the fact that petitioners have pled two legal theories does not change the
fact that there is just one cause of action. Resolution of the waiver claims would not completely dispose
of the entire FAP, as it would leave the "instruction" claims open.  The FAP therefore survives demurrer.

The County must file and serve an answer to the FAP by November 22, 2021. The court stresses the
narrowness of this ruling:  the merits hearing remains on calendar for January 28, 2022.
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