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DEFENDANT’S MOTION TO DISMISS AND 
 MEMORANDUM IN SUPPORT FOR LACK OF PROBABLE 

 CAUSE AND FOR CHARGES LACKING ANY STATUTORY BASIS 
 

 The Defendant, Jason Robo, requests that this court dismiss the charges against 

him for Disorderly Conduct (G.L. c. 272 §53) and Disorderly Conduct on a Public 

Conveyance (G.L. c. 272 §43A) due to a lack of sufficient evidence presented to the 

clerk-magistrate to establish probable cause.  Defendant seeks dismissal of the third 

charge against him, so called “Interference with Aircraft Operation” (G.L. c. 90 §40C) 

because, as set out below, it appears the charge was simply invented from a portion of a 

statute taken out of context.1  

FACTS 

 The allegations against the defendant are that on July 30, 2008, while on Delta 

Airlines flight 1165, which was readying for takeoff, he placed an address label on the 

sink in the plane’s bathroom and on a fold-down tray on a seat back that read “911 was 

                                                 
1 The Complaint is attached at Tab A.  
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an Inside Job! PrisonPlanet.com.”  The flight apparently was delayed, and the defendant 

was arrested in the baggage-claim area of the Delta terminal.2   

 

ARGUMENT 

I. The Facts Presented To The Clerk Were Insufficient To 
 Support a Charge of Disorderly Conduct or Disorderly Conduct 

 on a Public Conveyance and The Charges Accordingly Must Be Dismissed. 
 

 The defendant was arrested by state troopers and application was made for a 

complaint charging three offenses.  Evidently, a clerk-magistrate issued the complaint 

pursuant to Mass.R.Crim.P. 3(g), which requires that a complaint not be issued until the 

complainant’s account is presented to a judicial officer, and “[t]he appropriate judicial 

officer shall not authorize a complaint unless the information presented by the 

complainant establishes probable cause to believe that the person against whom the 

complaint is sought committed an offense.”  Mass.R.Crim.P. 3(g)(2).   

 A defendant who believes that the complaint against him is not supported by 

probable cause has a right to file a motion to dismiss to challenge that determination.  

Commonwealth v. DiBennadetto, 436 Mass. 310, 313 (2002) (“After the issuance of a 

complaint, a motion to dismiss for failure to present sufficient evidence to the clerk-

magistrate [or judge]….”).  Such a motion is akin to a motion pursuant to Commonwealth 

v. McCarthy, 385 Mass. 160 (1982), where—in the case of a defendant indicted in 

Superior Court—the defendant claims that “unless the grand jury has heard sufficient 

evidence…to establish the level of probable cause required to support an arrest or search 

warrant, an indictment must be dismissed.”  Here, the State Police narrative, as the sole 

                                                 
2 The police report is attached at Tab B.   
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source of evidence, presents insufficient evidence for the Court to have issued the 

complaint on any of the three charges.   

 

A. There Was No Probable Cause as to the Disorderly Conduct Charges. 

 The constitutionality of the offense of disorderly conduct has been attacked on 

constitutional grounds several times.  In an effort to save the statute from invalidity due 

to constitutional vagueness the Supreme Judicial Court has interpreted it to incorporate 

portions of the Model Penal Code’s definition of disorderly conduct.3  As judicially 

construed the charge is as follows:  

With purpose to cause public inconvenience, annoyance or alarm, or 
recklessly creating a risk thereof, he: (a) engages in fighting or 
threatening, or in violent or tumultuous behavior; or (b) creates a 
hazardous or physically offensive condition by any act which serves no 
legitimate purpose of the actor. 

 
Commonwealth v. Zetel, 46 Mass.App.Ct. 471, 473-74 (1999).  Thus, there are three 

ways in which a person can theoretically commit disorderly conduct (1) “fighting or 

threatening,” or (2) “violent or tumultuous” behavior, or (3) “creating a hazardous or 

physically offensive condition by any act which serves no legitimate purpose of the 

actor.”4   

 The alleged conduct underlying the charges in this case clearly cannot be 

characterized as “fighting” or “threatening” “violent” or “tumultuous.”  The facts in the 

trooper’s narrative do not hint at conduct that could be construed as “fighting” or 

“violent,” and therefore those two options can be dispensed with summarily.  

                                                 
3 The charge of Disorderly Conduct on a Public Conveyance (G.L. c. 272 §43A) also punishes for being 
“disorderly,” and so would likewise be subject to the limiting construction of G.L. c. 272 §53.  
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“Tumultuous” conduct has been described as “‘riotous commotion and excessively 

unreasonable noise so as to constitute a public nuisance.’”  Commonwealth v. Sholley, 

432 Mass 721, 729 (2000) quoting Commonwealth v. A. Juvenile, 368 Mass. 580, 597 

(1975).  Again, the trooper’s report contains no description of the defendant’s alleged 

behavior that could, even if stretched, be considered “tumultuous” under the Court’s 

definition.  Furthermore, the alleged conduct was not “threatening” as that term has been 

defined, i.e., “any threat to use such force or violence if that threat is objectively possible 

of immediate execution.”  Commonwealth v. A. Juvenile, 368 Mass. 580, 597 (1975).  

The definition of “threatening” was further refined in Commonwealth v. Chou, 433 Mass. 

229, 236 (2001) where the court distinguished for First Amendment purposes “‘True 

threats’ as those words that are intended to place the target of the threat in fear, whether 

the threat is veiled or explicit.”  The allegation against the defendant is that he placed two 

stickers on a plane with the words “911 was an inside job! PrisonPlanet.com.”  On its 

face, these words convey no threat, but an obvious political message, which directs the 

reader to a website.  No reasonable interpretation of the stickers could conclude it 

constituted a “real threat” (or any semblance of a threat) because it certainly could not be 

said to have targeted any individual with the intention to place him or her in fear.     

 The final means by which an individual could violate the disorderly conduct 

statute is by “creating a hazardous or physically offensive condition by any act which 

serves no legitimate purpose of the actor.”5  Even if placing stickers on an airplane could 

be viewed as creating a hazardous or physically offensive condition, which the decided 

                                                 
5 The Commonwealth responded to this Court’s order requiring it to file a Bill of Particulars by letter dated 
November 18, 2008.  The Commonwealth has indicated that it intends to go forward under the theory that 
the defendant created a hazardous or physically offensive condition by any act which serves no legitimate 
purpose of the actor. 
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opinions demonstrate it could not, [See Commonwealth v. Feigenbaum, 404 Mass. 471, 

473-474 (1989) (hazard was created by the defendant who sat in the street in front of tow 

trucks and caused traffic to be rerouted around him.); Commonwealth v. Bosk, 29 

Mass.App.Ct. 904 (1990) (hazard created where the defendant was standing in the middle 

of the street late at night and forcing cars into the other lane around him.)], the 

Commonwealth would be required to prove that the defendant’s actions “served no 

legitimate purpose.”  The Supreme Judicial Court has held that speech is a “legitimate 

purpose” under the statute.   

 In Commonwealth v. Feigenbaum, the defendant was engaged in a protest outside 

of Otis Air Force Base and blocked traffic to the base.  The Court held that the defendant 

had created a hazardous condition, but further held that the defendant’s political protest 

was a legitimate purpose insulating him from conviction for disorderly conduct.  As the 

Court stated in Commonwealth v A Juvenile:  

“[I]n order to ensure that the statute as limited not be susceptible of the 
application to conduct which is expressive and therefore protected by the 
First Amendment, we further construe the section to relate exclusively to 
activities which involve no lawful exercise of a First Amendment right.  In 
this regard the intent to cause, or reckless disregard of, public 
inconvenience, annoyance, or alarm must be assessed in terms of whether 
the conduct engaged in was with intent to exercise a First Amendment 
right…”   
 

Id. at 597-98.  (emphasis added).    

 The alleged placement of the stickers by the defendant in this case is activity that 

clearly would implicate the First Amendment and render prosecution under the hazardous 

condition prong of the statute untenable.  There is no question the stickers at issue 

contained a political message and referred the reader to a website.  There can be no doubt 
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that their placement was protected activity insulating the defendant from prosecution for 

disorderly conduct.   

It is therefore clear that there were insufficient facts presented to the clerk-

magistrate to establish probable cause that the defendant committed disorderly conduct: 

the facts do not establish that the defendant created a hazardous condition, but even if 

they did, the activity involved the exercise of a First Amendment right and as such could 

not amount to the crime of disorderly conduct.  Accordingly, the charges must be 

dismissed.  

 

B. THE CHARGE “INTERFERENCE WITH AIRCRAFT 
OPERATION” DOES NOT CHARGE A POSSIBLE CRIME 

 
 The third of the charges against the defendant is so-called “Interference with 

Aircraft Operation” (G.L. c. 90 §40C).  Even a cursory analysis of the statute, however, 

reveals that this is not a valid charge.  The portion of the statute quoted in the complaint, 

namely, “did interfere with, or threaten to interfere with, the operation of an aircraft” is 

excised from the following context in the statute affording pilots certain powers: “The 

pilot in command of any aircraft carrying passengers for hire may take such action as is 

reasonably necessary to restrain any person who interferes with, or threatens to interfere 

with, the operation of the aircraft.”   Clearly, the portion of the statute the state trooper 

attempted to charge the defendant under refers to the powers of a pilot to restrain a 

passenger, it does not purport to sanction any conduct.  It goes without saying that a 

crime cannot simply be created on the whim of law enforcement creatively parsing 

portions of statutes.  The provision under which the defendant is charged in G.L. c. 90 

§40C is not a crime and therefore the charge must be dismissed by this court. 
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CONCLUSION 

 For the foregoing reasons, the charges against the defendant must be dismissed.   

  

       Respectfully submitted, 

 _______________________ 
 Jeffrey P. Wiesner 
 BBO NO. 655814 
 Stern, Shapiro, Weissberg  
  & Garin, LLP 
 90 Canal Street, Suite 500 
 Boston, MA 02114-2022 
 (617) 742-5800 

 
Dated: November 20, 2008 
 

Certificate of Service 
 

Counsel for the defendant delivered the above document to Assistant District Attorney on 
duty at the East Boston Division of the Boston Municipal Court by facsimile on 
November 20, 2008.  
 
    _________________________ 
    Jeffrey Wiesner 
 
 


