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i 

CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Federal Rule of Appellate Procedure 26.1(a), Comcast 

Corporation; NBCUniversal Media, LLC; and MSNBC Cable L.L.C. state as 

follows, through their counsel:  

Comcast Corporation is a Pennsylvania publicly held corporation with no 

parent corporation.  No publicly held corporation owns 10% or more of Comcast 

Corporation’s stock.  

NBCUniversal Media, LLC is indirectly owned by Comcast Corporation, 

which is publicly held.  No other publicly held corporation owns 10% or more of 

the stock of NBCUniversal Media, LLC. 

MSNBC Cable L.L.C. is indirectly owned by Comcast Corporation, which is 

publicly held.  No other publicly held corporation owns 10% or more of the stock 

of MSNBC Cable L.L.C. 

 

Dated:  December 14, 2020 

s/ Theodore J. Boutrous, Jr.  
  Theodore J. Boutrous, Jr. 
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INTRODUCTION 

This Court should affirm the district court’s judgment dismissing this case 

with prejudice.  This is exactly the kind of legally baseless defamation lawsuit 

targeting truthful speech about a “public issue” that California’s anti-SLAPP 

statute (Cal. Civ. Proc. Code section 425.16), California defamation law, and the 

First Amendment forbid.  This lawsuit, which quibbles with a few words stripped 

of any context, is intended to chill truthful reporting and commentary on important 

matters of public concern. 

The single six-word phrase from the three-and-a-half minute segment on The 

Rachel Maddow Show1 that Plaintiff Herring Networks, Inc. challenges as 

defamatory—Ms. Maddow’s rhetorical flourish that One America News Network 

(“OAN”) “really literally is paid Russian propaganda”—was both true and, as the 

district court found, a classic example of hyperbole and non-actionable opinion 

based on truthful disclosed facts.  ER 16.  Ms. Maddow’s statement came in the 

context of her commentary on what she called the “single most like sparkly story” 

                                           

 1 The video of Ms. Maddow’s segment, which is publicly available at the 
following link, was lodged with the district court and is part of the record on 
appeal.  ER 229-30 (notice of lodging video).  See The Rachel Maddow Show: 
Staffer on Trump-Favored Network Is On Propaganda Kremlin Payroll 
(MSNBC television broadcast July 22, 2019), available at 
https://www.msnbc.com/rachel-maddow/watch/staffer-on-trump-favored-
network-is-on-propaganda-kremlin-payroll-64332869743.   
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of the day, an article from The Daily Beast, entitled “Trump’s New Favorite 

Channel Employs Kremlin-Paid Journalist,” which reported the astounding and 

“ridiculous” fact that OAN employs an on-air U.S. politics reporter, Kristian Rouz, 

who also works for and is paid by “the Kremlin’s official propaganda outlet, 

Sputnik.”  Id. 224.  

The Daily Beast article stated, among other things, that “Kremlin 

propaganda sometimes sneaks into Rouz’s segments,” and quoted a former FBI 

agent who said:  “‘This completes the merger between Russian state-sponsored 

propaganda and American conservative media.’”  Id. 225–26.  It also reported that 

U.S. intelligence agencies had concluded that Sputnik played a role in Russia’s 

interference with the 2016 presidential election and had been forced to register as 

an “agent of a foreign power.”  Id. 228. 

Herring, which owns OAN, does not challenge the accuracy of anything 

contained in The Daily Beast article and, in fact, its complaint confirms that Mr. 

Rouz was paid tens of thousands of dollars for writing about 1,300 articles for 

Sputnik and that “Sputnik News is affiliated with the Russian government.”  Id. 

235.  Moreover, Ms. Maddow’s “paid Russian propaganda” comment was 

immediately preceded and followed by statements that made crystal clear what she 

was talking about:  The Daily Beast’s report that day that OAN’s “on air U.S. 
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politics reporter is paid by the Russian government to produce propaganda for that 

government.”  Id. 245.   

Herring simply ignores these other statements and the rest of the context and 

instead analyzes the sentence fragment it challenges in isolation, which is legally 

impermissible.  “Context can be determinative that a statement is opinion and not 

fact, for the context of a statement may control whether words were understood in 

a defamatory sense.”  Koch v. Goldway, 817 F.2d 507, 509 (9th Cir. 1987); Knievel 

v. ESPN, 393 F.3d 1068, 1074–75 (9th Cir. 2005).  And here, the district court 

correctly held that “[t]he context of Maddow’s statement shows reasonable viewers 

would consider the contested statement to be her opinion.”  ER 15. 

Herring’s own allegations, and the segment video and transcript, make clear 

that Ms. Maddow was giving her own lively, colorful opinion about the fully 

disclosed, truthful facts of The Daily Beast article.  Id. 8–9.  As the district court 

found, “Maddow ‘does not even hint that her opinion is based on any additional, 

undisclosed facts not known to the public.’”  Id. 12 (citation omitted).  And as this 

Court has repeatedly held, where, as here, “a speaker outlines the factual basis for 

[her] conclusion, [her] statement is protected by the First Amendment.”  

Partington v. Bugliosi, 56 F.3d 1147, 1156 (9th Cir. 1995). 

Ms. Maddow’s statements were truthful reports about and observations on a 

news article concerning an important public issue in the general context of her 
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cable news program in which she frequently gives her opinion and take on the 

news of the day, and here did so using “figurative” and “hyperbolic” language.  ER 

7–15.  As a matter of California law and the First Amendment, that is the end of 

the matter.  Herring failed to meet its burden under the anti-SLAPP statute to 

“establish[] a . . . probability that [it] will prevail,” and the district court correctly 

dismissed the case with prejudice.  Cal. Civ. Proc. Code § 425.16(b)(1).  By 

“protecting speakers whose statements cannot reasonably be interpreted as 

allegations of fact,” like Ms. Maddow’s, ER 16, courts “provide[] assurance that 

public debate will not suffer for lack of ‘imaginative expression’ or the ‘rhetorical 

hyperbole’ which has traditionally added much to the discourse of our Nation.”  

Milkovich v. Lorain Journal Co., 497 U.S. 1, 20 (1990) (quoting Hustler Mag., Inc. 

v. Falwell, 485 U.S. 46, 53–55 (1988)).  This Court should affirm. 

STATEMENT OF JURISDICTION 

 Appellees agree with Herring’s statement as to the district court’s 

jurisdiction and as to appellate jurisdiction, and take no position regarding 

Herring’s statement regarding the timeliness of its appeal.  See Appellant’s 

Opening Brief (“AOB”) 5–6. 
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ISSUES PRESENTED 

1. Did the district court correctly grant Appellees’ motion to strike 

because, as it found, Ms. Maddow’s statement was nonactionable opinion and 

rhetorical hyperbole? 

2. In the alternative, did the district court correctly grant the motion to 

strike because Ms. Maddow’s statement was substantially true?   

3. Did the district court correctly reject Herring’s evidentiary 

submissions as legally improper and irrelevant?  

4. Did the district court correctly dismiss Herring’s complaint without 

leave to amend?  

STATEMENT OF THE CASE 
 

I. Factual Background 

A. The Parties 

Rachel Maddow is the host of The Rachel Maddow Show, an evening news 

and politics program on MSNBC.  ER 236.  NBCUniversal Media, LLC and 

Comcast Corporation are respectively the direct and ultimate parent companies of 

MSNBC.  See id. 102.  Herring owns and operates the conservative news network 

OAN.  Id. 232. 

B. Kristian Rouz’s Work for Sputnik and OAN 

Kristian Rouz has been an on-air reporter for OAN since 2017.  Id. 227, 

234–35.  In 2014, just after Mr. Rouz moved to the United States from Ukraine, he 
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started working for Sputnik, a Russian state-financed propaganda organization.  Id. 

235.  At the time Herring filed its complaint, Mr. Rouz had worked for Sputnik in a 

freelance capacity for almost five years while also employed as a reporter for 

OAN.  Id.  By July 2019, Mr. Rouz had written 1,300 articles for Sputnik and was 

paid $11,500 per year for doing so.  Id. 250. 

C. The Daily Beast Details Russia’s Influence on Rouz’s Reporting 

On July 22, 2019, The Daily Beast published an article written by its Senior 

National Security Correspondent Kevin Poulsen.  Id. 223.  The article, entitled 

“Trump’s New Favorite Channel Employs Kremlin-Paid Journalist,” reported that 

“[i]f the stories broadcast by the Trump-endorsed One America News Network 

sometimes look like outtakes from a Kremlin trolling operation, there may be a 

reason.  One of the on-air reporters at the 24-hour network is a Russian national on 

the payroll of the Kremlin’s official propaganda outlet, Sputnik.”  Id. 224.  It noted 

that for the entire time Mr. Rouz was working for OAN he was also writing for 

Sputnik, which the article described as a “Kremlin-owned news wire that played a 

role in Russia’s 2016 interference operation, according to an assessment by the 

U.S. intelligence community.”  Id.  The article quotes a former FBI agent, who 

states, “‘This completes the merger between Russian state-sponsored propaganda 

and American conservative media. . . .  We used to think of it as “They just have 
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the same views” or “They use the same story leads.”  But now they have the same 

personnel.’”  Id. 226. 

The Daily Beast piece also explained how Mr. Rouz’s employment at 

Sputnik appeared to influence his reporting for OAN.  In particular, the article 

described how “Kremlin propaganda sometimes sneaks into Rouz’s segments on 

unrelated matters, dropped in as offhand background information.”  Id. 225.  The 

article even described examples, like a segment on George Soros, “a longtime 

Kremlin bête noire,” in which Mr. Rouz “amplified a thoroughly debunked claim 

that Soros collaborated with the Nazis,” and Mr. Rouz’s report on “allegations” 

falsely accusing Syrian rescue workers of war atrocities which are “hoaxes that 

originated with Vladimir Putin and his proxies.”  Id. 

Herring did not sue The Daily Beast or Kevin Poulsen over the July 22, 2019 

article, nor does Herring assert that anything in the article is false.  See AOB 1 

(calling it only a “highly questionable article”); ER 235–36 (criticizing reporter, 

but not challenging any statement in the article as false). 

D. Ms. Maddow’s Commentary on The Daily Beast Article  

On the evening of July 22, 2019, the same day The Daily Beast article was 

published, Ms. Maddow began her show with a three-and-a-half minute segment 

entitled “Staffer on Trump-Favored Network is on Propaganda Kremlin Payroll.”  

Id. 237.  Ms. Maddow introduced the story by showing an on-screen snapshot of 
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The Daily Beast article, which made clear that it was written by Mr. Poulsen and 

published that same day.  Id. 87–88.  Ms. Maddow left the graphic of the article on 

the screen throughout her segment, which she started by stating,  

[P]erhaps the single most perfectly formed story of the day, the single 
most like sparkly story of the entire day is this scoop from reporter 
Kevin Poulsen at “The Daily Beast” who has sussed out that Trump’s 
favorite more Trumpier than Fox TV network, the one that the 
president has been promoting and telling everyone they should watch 
and is better than Fox, turns out that network has a full time on air 
reporter who covers U.S. politics who is simultaneously on the payroll 
of the Kremlin.  What? 
 

Id. 244.  Ms. Maddow observed that “at the same time [Rouz] works for Trump’s 

favorite One America News team, he is also being paid by the Russian government 

to produce government-funded pro-Putin propaganda for a Russian government 

funded propaganda outfit called Sputnik.”  Id.  She accurately noted that the 

intelligence community had determined that Sputnik played a role in the Russian 

government’s interference in the 2016 presidential election, and noted that Sputnik 

formally registered as a foreign power with the United States Department of 

Justice.  Id.  She then segued into her commentary on The Daily Beast article, 

stating,  

[A]mong the giblets the news gods dropped off their plates for us to 
eat off the floor today is the actual news that this super right wing 
news outlet that the president has repeatedly endorsed as a preferable 
alternative to Fox News. . . .  We literally learned today that that outlet 
the president is promoting shares staff with the Kremlin.   
 

Id. 244–45.  She shared her astonishment with her audience: 
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I mean, what?  I mean, it’s an easy thing to throw out, you know, like 
an epitaph in the Trump era, right?  Hey, that looks like Russian 
propaganda.  In this case, the most obsequiously pro-Trump right 
wing news outlet in America really literally is paid Russian 
propaganda.  They’re [sic] on air U.S. politics reporter is paid by the 
Russian government to produce propaganda for that government.   
 
I mean, this is the kind of news we are supposed to take in stride these 
days.  And we do our best. . . .  And we expect that they won’t fire 
their Kremlin staffer and we expect that the president will keep 
promoting them, and we expect that other right wing news outlets 
wonder if they should have a Kremlin staffer doing U.S. politics 
reporting, too. 
 

Id. 245 (emphasis added).  When Ms. Maddow made the statement in 

question, viewers saw on-screen a screenshot of The Daily Beast article and 

a call-out of a direct quote from the article:   

Id. 88; id. 13–14 & n.3. 
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II. The District Court Proceedings 

Herring filed its single-count lawsuit for defamation against Appellees on 

September 9, 2019, solely challenging Ms. Maddow’s “really literally is paid 

Russian propaganda” turn of phrase.  Id. 231–58.  It alleged that phrase was false 

and defamatory because Herring construed it to mean that OAN itself is Russian-

financed and therefore “amounts to a charge of treason and disloyalty to the United 

States of America.”  Id. 239.  The complaint does not challenge any statement in 

The Daily Beast article as false, and in fact Herring attached documents to the 

complaint conceding that during more than four years of working for Sputnik, Mr. 

Rouz had written approximately 1,300 articles and was paid about $11,500 per 

year for doing so.  Id. 250 (“Statement on My Writing for Sputnik News”). 

On October 21, 2019, Appellees filed their motion to strike the complaint in 

full and with prejudice pursuant to California’s anti-SLAPP law, California Code 

of Civil Procedure section 425.16.  Id. 188–230.  That statute, which this Court has 

held applies in diversity cases, Planned Parenthood Federation of America, Inc. v. 

Center for Medical Progress, 890 F.3d 828, 834 (9th Cir. 2018), states that “there 

has been a disturbing increase in lawsuits brought primarily to chill the valid 

exercise of the constitutional rights of freedom of speech” and “declares that it is in 

the public interest to encourage continued participation in matters of public 
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significance.”  Cal. Civ. Proc. Code § 425.16(a).  As such, California’s anti-

SLAPP law provides it “shall be construed broadly.”  Id. 

The anti-SLAPP law calls for a two-step inquiry on a defendant’s special 

motion to strike.  First, a defendant must demonstrate there is a “cause of action 

against [her] aris[ing] from any act of [hers] in furtherance of [her] right of petition 

or free speech . . .  in connection with a public issue.”  Id. § (b)(1).  Second, if the 

first prong of the anti-SLAPP test is satisfied, the burden shifts to the plaintiff to 

“establish[] . . . a probability that [it] [] will prevail on [its] claim.”  Id. 

There are two kinds of anti-SLAPP motions that can be brought in federal 

court.  The first is a Rule 12(b)(6) motion to strike, which is treated as a Rule 

12(b)(6) motion to dismiss—it is assessed on the pleadings.  See Planned 

Parenthood, 890 F.3d at 834.  The second type of anti-SLAPP motion is a Rule 56 

motion to strike, which is brought on and permits consideration of evidence (and 

allows discovery), just like a Rule 56 motion for summary judgment.  See id.  

Appellees’ anti-SLAPP motion was a 12(b)(6) motion, brought as a facial attack on 

Herring’s complaint. 

On May 22, 2020, in a detailed and well-reasoned order, the district court 

granted the motion to strike and dismissed Herring’s complaint with prejudice.  ER 

1–17.  In doing so, the district court declined to consider various declarations and 

exhibits submitted by Herring and denied Herring’s ex parte application to 

Case: 20-55579, 12/14/2020, ID: 11926617, DktEntry: 17, Page 20 of 65



 

12 

supplement the record.  Id. 6.  The court ruled that such extraneous materials, not 

referenced in or attached to the complaint, could not be considered in deciding 

Appellees’ anti-SLAPP motion:  “Because Defendants’ Motion is analogous to a 

motion to dismiss, ‘the motion must be treated in the same manner as a motion 

under Rule 12(b)(6).’”  Id. 5–6 (quoting Planned Parenthood, 890 F.3d at 834).  

The court further found that such evidentiary submissions were irrelevant in any 

event.  See id. 17 (stating “no set of facts . . . could support a claim for defamation 

based on Maddow’s statement” (emphasis added)). 

On the merits, the district court noted that Herring agreed that “Maddow was 

exercising her constitutional right of free speech and her statements concerned a 

public issue,” and therefore held that the first prong of the anti-SLAPP statute was 

satisfied, so the statute applied.  Id. 6.  The district court then considered whether, 

on the second prong of the anti-SLAPP analysis, Herring had demonstrated a 

probability of prevailing on its defamation claim.  Id. 6–17. 

The court recognized that the First Amendment and California law both 

forbid defamation claims attacking statements of “opinion” based on “disclosed 

facts,” id. 7, 12, and that whether a “‘statement is one of opinion or fact is a 

question of law.’”  Id. 7 (quoting Gardner v. Martino, 563 F.3d 981, 986 (9th Cir. 

2009)).  The district court then applied this Court’s “totality of circumstances” test, 

id. (citing Underwager v. Channel 9 Austl., 69 F.3d 361, 366 (9th Cir. 1995)), to 
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determine whether Ms. Maddow’s statement constituted nonactionable opinion.  

Id. 7–16.   

Analyzing the “broad context” of Ms. Maddow’s statement, the district court 

explained, “MSNBC indeed produces news, but this point must be juxtaposed with 

the fact that Ms. Maddow made the allegedly defamatory statement on her own 

talk show news segment where she is invited and encouraged to share her opinions 

with viewers.”  Id. 8 (emphasis added); see also id. 9 (“The point of Maddow’s 

show is for her to provide the news but also to offer her opinions as to that news.”).  

“At least according to Plaintiff, viewers who watch MSNBC may know that it 

carries a ‘liberal message’ and that Maddow is a ‘liberal television host’ who 

expresses her views regarding Russia and President Trump.  (Compl. ¶¶ 20, 31.).”  

Id. 8–9.   

Moreover, the “‘general tenor’ of Maddow’s segment is a report on the 

Daily Beast article, and Maddow’s tone could be described as surprise and glee at 

the unexpectedness of the story.”  Id. 9.  And “Maddow ‘fairly describe[d]’ the 

article that formed the basis for her segment, and she added in her colorful 

commentary and opinions.  Viewers expect her to do so, as it is indeed her show, 

and viewers watch the segment with the understanding that it will contain 

Maddow’s ‘personal and subjective views’ about the news.”  Id. 10. (emphasis in 

original) (quoting Partington, 56 F.3d at 1154).  Based on these circumstances, the 
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court ruled that the broad context made it more likely a reasonable viewer would 

not conclude that Ms. Maddow had implied an assertion of fact when she made the 

challenged statement.  Id. 

As to the statement’s specific context, the district court focused on Ms. 

Maddow’s language during the OAN segment, explaining that “hyperbolic 

statements are not actionable because the listener knows that he or she should not 

accept the statements as fact.”  Id.  The court found that Ms. Maddow “sufficiently 

provide[d] listeners with the factual basis for her statement”—namely, The Daily 

Beast article—and that she “[did] not even hint that her opinion [was] based on any 

additional, undisclosed facts not known to the public.”  Id. 12 (internal quotations 

omitted).  “The basis for Maddow’s allegedly defamatory statement is clearly the 

story from the Daily Beast, which she presents truthfully and in full.”  Id. 

The court further noted that, “in the sentence immediately following the 

contested sentence that OAN is ‘literally paid Russia propaganda,’” Ms. Maddow 

repeated the thesis of The Daily Beast story:  that OAN’s “‘on-air U.S. politics 

reporter is paid by the Russian government to produce propaganda for that 

government,’” and did so “while viewers were seeing accurate information 

regarding OAN on the screen while listening to Maddow.”  Id. 13-14 & n.3 (screen 

shot of “what was visible on the screen at the moment Maddow made the allegedly 

defamatory statement”).   
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The court also observed that Ms. Maddow “inserted her own colorful 

commentary into and throughout the segment, laughing, expressing her dismay . . . 

and calling the segment a ‘sparkly story’ and one we must ‘take in stride.’”  Id. 15.  

While Ms. Maddow had used the word “literally,” the court found that, in light of 

the full context of her statement, a reasonable viewer would have understood her 

use of that word to be “hyperbolic.”  Id. 11, 15.  Accordingly, the court concluded: 

The context of Maddow’s statement shows reasonable viewers would 
consider the contested statement to be her opinion.  A reasonable 
viewer would not actually think OAN is paid Russian propaganda, 
instead, he or she would follow the facts of the Daily Beast article; 
that OAN and Sputnik share a reporter and both pay this reporter to 
write articles. 
 

Id. 15. 

Finally, the court turned to whether the alleged defamatory statement was 

susceptible of being proven false.  It explained, “taken in isolation, the statement 

that OAN is ‘literally paid Russian propaganda’ is capable of verification,” but 

“[c]onsidering the totality of the circumstances—including the general context of 

the statements, the specific context of the statements, and the statements’ 

susceptibility of being proven true or false—a reasonable factfinder could only 

conclude that the statement was one of opinion not fact.”  Id. 16 (emphasis added).  

“Because there is no set of facts that could support a claim for defamation 

based on Maddow’s statement,” the district court did not offer Herring an 

opportunity to amend, id. 17, and Herring neither sought such an opportunity nor 
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offered any amendment in its opposition to the motion to strike or at the hearing, 

id. 23–46, 95–120.   

SUMMARY OF ARGUMENT 

I.  The district court correctly granted Appellees’ special motion to strike 

and dismissed this case because Ms. Maddow’s statement was an opinion based on 

disclosed facts and was rhetorical hyperbole.   

Ms. Maddow’s statement that OAN “really literally is paid Russian 

propaganda” was a statement of opinion made on fully disclosed facts and is 

therefore speech that is fully protected by the First Amendment and California law.  

This Court has repeatedly held, as a matter of law, that where a person expresses 

her view and opinions about fully disclosed truthful facts, the statement is 

nonactionable and constitutionally protected.  See, e.g., Gardner, 563 F.3d at 988; 

Dodds v. ABC, Inc., 145 F.3d 1053, 1067 (9th Cir. 1998); Partington, 56 F.3d at 

1156; Standing Comm. on Discipline v. Yagman, 55 F.3d 1430, 1439 (9th Cir. 

1995); Cochran v. NYP Holdings, Inc., 58 F. Supp. 2d 1113, 1122 (C.D. Cal. 

1998), aff’d and adopted, 210 F.3d 1036 (9th Cir. 2000).  As the district court 

found, Ms. Maddow repeatedly disclosed the facts from The Daily Beast article on 

which she was opining, and Herring does not challenge any of those facts as 

inaccurate.  Nor did Ms. Maddow’s statement imply that she was basing her 

statement on any undisclosed facts.  Further, the general and specific context of her 
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statements, including her colorful language and tone, made clear to any reasonable 

viewer that she was using the kind of figurative or hyperbolic language that the 

First Amendment and California law protect.  See, e.g., Milkovich, 497 U.S. at 21.  

Indeed, “even the most careless [viewer] must have perceived that the word[s] 

w[ere] no more than rhetorical hyperbole.”  Greenbelt Coop. Publ’g Ass’n, Inc. v. 

Bresler, 398 U.S. 6, 13-14 (1970); Knievel, 393 F.3d at 1075. 

II.  Even if Ms. Maddow’s statement could be understood as factual, it is 

nonactionable because it is substantially true.  Herring’s quibble with six words in 

Ms. Maddow’s segment on The Daily Beast story amounts, at most, to allegations 

of the type of “[m]inor inaccuracies [that] do not amount to falsity so long as ‘the 

substance, the gist, the sting, of the libelous charge be justified.’”  Masson v. New 

Yorker Magazine, Inc., 501 U.S. 496, 517 (1991) (quoting Heuer v. Kee, 15 Cal. 

App. 2d 710, 714 (1936)).  While the district court did not reach this issue, its 

ruling can be affirmed on the alternative ground that “the substance, the gist, the 

sting” of Ms. Maddow’s discussion of The Daily Beast article is, without question, 

justified:  OAN does in fact have “‘a full-time on-air reporter who covers U.S. 

politics, who is also simultaneously on the payroll of the Kremlin.’”  ER 3 (quoting 

Ms. Maddow). 

III.  Herring’s main argument on appeal is that the district court erred in 

rejecting Herring’s evidentiary submissions and expert opinion in opposition to the 
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motion to strike, but those submissions are both legally improper and irrelevant.  

The district court was right to reject them because anti-SLAPP motions brought as 

facial challenges pursuant to Rule 12(b)(6) are decided in the same manner as a 

typical motion to dismiss—on the pleadings.  See Planned Parenthood, 890 F.3d at 

834.  Appellees brought their motion to strike as a legal challenge to the 

sufficiency of Herring’s complaint, and therefore the introduction of evidence or 

expert opinion at this stage is improper.  See Akhtar v. Mesa, 698 F.3d 1202, 1212 

(9th Cir. 2012).  Moreover, neither Herring’s expert report nor its other evidence is 

relevant to the legal question whether Ms. Maddow’s statement was one of fact or 

opinion and thus would not have changed the result even if considered by the 

district court.   

IV.  The district court correctly dismissed this case with prejudice and 

without leave to amend.  Herring waived this argument by failing to argue at any 

point below that it should be granted leave to amend.  Even if Herring had properly 

preserved this issue, “no set of facts [] could support a claim for defamation based 

on Maddow’s statement” and therefore any amendment would have been futile.  

ER 17; see, e.g., Gardner, 563 F.3d at 990. 

STANDARD OF REVIEW 

An order granting a special motion to strike under California’s anti-SLAPP 

law is reviewed de novo.  Maloney v. T3Media, Inc., 853 F.3d 1004, 1009 (9th Cir. 
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2017).  In construing an anti-SLAPP motion under Rule 12(b)(6), courts accept as 

true the allegations in the complaint, but are not bound to accept as true a legal 

conclusion couched as a factual argument, “and a formulaic recitation of a cause of 

action’s elements will not do.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 

(2007). 

The district court’s ruling that Ms. Maddow’s statement was not defamatory 

is a question of law reviewed de novo.  Gardner, 563 F.3d at 986; Knievel, 393 

F.3d at 1072.  Whether an allegedly defamatory statement implies an assertion of 

objective facts is also a question of law reviewed de novo.  Steam Press Holdings, 

Inc. v. Hawaii Teamsters, Allied Workers Union, Local 996, 302 F.3d 998, 1005 

(9th Cir. 2002). 

Denial of leave to amend a defamation claim where amendment would be 

futile is reviewed for an abuse of discretion.  Gardner, 563 F.3d at 990 (“We hold 

that the district court did not abuse its discretion when it denied . . . leave to amend 

the complaint because the proposed amendment would have been futile.”); see also 

Partington, 56 F.3d at 1162 (same). 

ARGUMENT 

The district court correctly applied the First Amendment and California law, 

including the anti-SLAPP framework, and concluded that Herring could not prevail 

as a matter of law on its defamation claim because Ms. Maddow’s comments are 
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fully protected opinion and rhetorical hyperbole.  Ms. Maddow’s commentary on 

issues of public concern—President Trump, Russia’s interference in the U.S. 

presidential election, and the Kremlin’s influence on certain segments of U.S. 

media—“is entitled to special protection” and “occupies the highest rung of the 

hierarchy of First Amendment values.”  Connick v. Myers, 461 U.S. 138, 145 

(1983) (quotations omitted).  Commentary on such public issues “must prevail 

against [efforts to] suppress it.”  Citizens United v. FEC, 558 U.S. 310, 329, 340 

(2010) (citations omitted).   

The Supreme Court has held that the First Amendment restricts state-law 

defamation claims because such claims can chill truthful speech on matters of 

public concern.  This reflects our “profound national commitment to the principle 

that debate on public issues should be uninhibited, robust, and wide-open, and that 

it may well include vehement, caustic, and sometimes unpleasantly sharp 

attacks . . . .”  New York Times v. Sullivan, 376 U.S. 254, 270, 279 (1964) 

(defamation suits risk punishing “would-be critics” who “may be deterred from 

voicing their criticism”); Falwell, 485 U.S. at 50 (confirming that “[a]t the heart of 

the First Amendment is the recognition of the fundamental importance of the free 

flow of ideas and opinions on matters of public interest and concern”); see also 

Nat’l Review, Inc. v. Mann, 140 S. Ct. 344, 346 (2019) (“The constitutional 

guarantee of freedom of expression serves many purposes, but its most important 
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role is protection of robust and uninhibited debate on important political and social 

issues.  If citizens cannot speak freely and without fear about the most important 

issues of the day, real self-government is not possible.” (Alito, J., dissenting from 

denial of certiorari) (internal citations omitted)). 

California law is to the same effect.  See Baker v. L.A. Herald Exam’r, 42 

Cal. 3d 254, 268–69 (1986) (“The threat of a clearly nonmeritorious defamation 

action ultimately chills the free exercise of expression. . . .  The press cannot be 

codified if it is to be free.  To be truly free, the press must know it is free.”).  

California enacted its anti-SLAPP law “[t]o ensure that participation in public 

debate is not ‘chilled,’” and “establishes a procedure for early dismissal of 

meritless lawsuits against public speech.”  Metabolife Int’l, Inc. v. Wornick, 72 F. 

Supp. 2d 1160, 1165 (S.D. Cal. 1999), rev’d in part on other grounds, 264 F.3d 

832 (9th Cir. 2001).  The anti-SLAPP law applies in federal diversity actions in 

this Circuit.  See, e.g., U.S. ex rel. Newsham v. Lockheed Missiles & Space Co., 

Inc., 190 F.3d 963, 973 (9th Cir. 1999).   

The anti-SLAPP law calls for a two-step inquiry.  Cal. Civ. Proc. Code § 

425.16.  First, a defendant must make a prima facie showing that a “cause of action 

against [her] arises from any act of [hers] in furtherance of [her] right of petition or 

free speech under the United States Constitution or the California Constitution in 

connection with a public issue.”  Id. § (b)(1).  Herring concedes that Ms. 
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Maddow’s challenged commentary was an act in furtherance of her free speech 

rights on a public issue, ER 104–05 n.1, and the district court agreed, id. 6.  Thus, 

it is undisputed that the first step of the anti-SLAPP analysis is satisfied. 

At the second step of the anti-SLAPP analysis, the burden shifts to the 

plaintiff to “establish[] . . . a probability that [it] [] will prevail on [its] claim.”  Cal. 

Civ. Proc. Code § 425.16(b)(1).  If the plaintiff cannot meet its burden on this 

second step, “it has no possibility of success on the merits,” and the court should 

grant the motion to strike.  Makaeff v. Trump Univ., LLC, 715 F.3d 254, 265 (9th 

Cir. 2013).  The district court correctly found that Herring could not prevail on this 

second prong because Ms. Maddow’s comments are protected opinion and 

rhetorical hyperbole as a matter of law and no set of facts could support a claim for 

defamation against Appellees.  Moreover, in the alternative, Ms. Maddow’s 

statements are nonactionable because they are substantially true.  And Herring’s 

procedural and evidentiary arguments, which consume much of its brief, are 

baseless, as the district court correctly found.   

I. Ms. Maddow’s Commentary Is Fully Protected Opinion And 
Rhetorical Hyperbole. 

As a threshold matter, to prevail under both California law and the First 

Amendment, Herring was required to demonstrate that Ms. Maddow—when she 

gave her opinion that colorfully characterized The Daily Beast’s report—made a 

“false statement of fact” that defamed it and harmed its reputation.  Gregory v. 
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McDonnell Douglas Corp., 17 Cal. 3d 596, 600 (1976) (emphasis added) (“An 

essential element of libel . . . is that the publication in question must contain a false 

statement of fact.”); see also Milkovich, 497 U.S. at 20 (“a statement of opinion 

relating to matters of public concern which does not contain a provably false 

factual connotation will receive full constitutional protection” (emphasis added)); 

Old Dominion Branch No. 496 v. Austin, 418 U.S. 264, 283 (1974) (“The sine qua 

non of recovery for defamation . . . is the existence of falsehood.”). 

But “when a speaker outlines the factual basis for [her] conclusion, [her] 

statement is protected by the First Amendment.”  Partington, 56 F.3d at 1156; see 

also Gardner, 563 F.3d at 988 (“As we stated in Partington, when it is clear that 

the allegedly defamatory statement is ‘speculat[ion] on the basis of the limited 

facts available,’ . . . it represents a non-actionable personal interpretation of the 

facts”); Dodds, 145 F.3d at 1067 (an opinion “based on an implication arising from 

disclosed facts is not actionable when the disclosed facts themselves are not 

actionable”); Yagman, 55 F.3d at 1439 (“A statement of opinion based on fully 

disclosed facts can be punished only if the stated facts are themselves false and 

demeaning.”); accord John Doe 2 v. Superior Court, 1 Cal. App. 5th 1300, 1314 

(2016); Baker, 42 Cal. 3d at 267 (finding that “the conversation was ‘being used in 

a metaphorical, exaggerated or even fantastic sense’ and did not imply the 

existence of any undisclosed facts” (citation omitted)). 
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Accordingly, as the district court correctly held, and Herring does not 

dispute, the “threshold question” (ER 7) in this case is “‘whether a reasonable 

factfinder could conclude that the contested statement implies an assertion of 

objective fact.’  If the answer is no, the claim is foreclosed by the First 

Amendment.”  Gardner, 563 F.3d at 987.  Whether a statement is actionable 

defamation is for the court to decide “in the first instance as a matter of law.”  

Dworkin v. Hustler Magazine, Inc., 668 F. Supp. 1408, 1415 (C.D. Cal. 1987), 

aff’d, 867 F.2d 1188, 1193–94 (9th Cir. 1989); see also Gardner, 563 F.3d at 986 

(“Whether an allegedly defamatory statement is one of opinion or fact is a question 

of law.”). 

Here, the district court correctly held that Herring could not meet its burden 

because “a reasonable factfinder could only conclude that the statement was one of 

opinion not fact.”  ER 16; see Knievel, 393 F.3d at 1073–76 (affirming Rule 

12(b)(6) dismissal of libel claim and holding, as a matter of law, that the word 

“pimp” was not defamatory in context); Wynn v. Chanos, 685 F. App’x 578, 579 

(9th Cir. 2017) (affirming grant of anti-SLAPP motion and dismissal of a 

complaint because “as a matter of law, it did not meet the factual-assertion 
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standard” (emphasis added)).2  To reach this conclusion, the district court applied 

this Court’s “totality of the circumstances” test:  

First, we look at the statement in its broad context, which includes the 
general tenor of the entire work, the subject of the statements, the 
setting, and the format of the work.  Next we turn to the specific 
context and content of the statements, analyzing the extent of 
figurative or hyperbolic language used and the reasonable 
expectations of the audience in that particular situation.  Finally, we 
inquire whether the statement itself is sufficiently factual to be 
susceptible of being proved true or false. 
 

Underwager, 69 F.3d at 366 (citations omitted) (emphases added).  Herring 

concedes that the district court performed the proper mode of analysis.  AOB 20–

21.   

A. The Broad Context of Ms. Maddow’s Statement Establishes That 
It Is Nonactionable Opinion. 

As the district court correctly found, the broad context of Ms. Maddow’s 

statement is both the nature of Ms. Maddow’s program, where her viewers tune in 

                                           

 2 Herring erroneously relies on Good Government Group of Seal Beach, Inc. v. 
Superior Court, 22 Cal. 3d 672, 682 (1978), to argue that the fact-opinion 
question must be sent to the jury.  AOB 4.  But as this Circuit’s precedents like 
Gardner and Knievel confirm, in federal court, the question is to be decided by 
the court as a matter of law.  See also Mann, 140 S. Ct. at 345 (noting that 
“[f]ederal courts have held that ‘[w]hether a communication is actionable 
because it contained a provably false statement of fact is a question of law’” 
(Alito, J., dissenting from denial of certiorari)).  Moreover, California law is 
clear that “whether the statement at issue was a statement of fact or a statement 
of opinion . . . is a question of law to be decided by the court,” examining its 
context under a “totality of the circumstances” test.  Baker, 42 Cal. 3d at 260. 
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expecting her to give her unique perspective on the day’s news, and also the 

particular tone of her segment that evening.  ER 8–10.  While Herring isolates the 

“paid Russian propaganda” snippet to the exclusion of everything else, this Court 

has made clear that “[c]ontext [] resolve[s] the matter” because “[c]ontext can be 

determinative that a statement is opinion and not fact, for the context of a statement 

may control whether words were understood in a defamatory sense.”  Koch, 817 

F.2d at 509.   

1.  The district court first considered “the medium in which the statement 

was made.”  ER 8.  Here, Ms. Maddow’s comment was made on her evening cable 

television program—The Rachel Maddow Show—which viewers watch “with the 

understanding that it will contain Maddow’s ‘personal and subjective views’ about 

the news.”  Id. 10 (quoting Partington, 56 F.3d at 1154).  Commentary like Ms. 

Maddow’s is often deemed protected opinion when made in a medium or forum in 

which the “audience [] anticipate[s] efforts by the parties to persuade others to their 

positions by use of epithets, fiery rhetoric or hyperbole.”  Info. Control Corp. v. 

Genesis One Computer Corp., 611 F.2d 781, 784 (9th Cir. 1980) (citation omitted) 

(a “court must consider all of the circumstances surrounding the statement, 

including the medium by which the statement is disseminated and [its] audience”).   

 Thus, in Cochran, 58 F. Supp. 2d at 1123, the court dismissed as a matter of 

law a defamation claim where, among other things, the challenged statement 
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appeared in “a setting denoting opinion as opposed to fact.”  Specifically, the 

column that Johnnie Cochran challenged as containing defamatory statements 

appeared in a section of a newspaper that “generally contain[ed] opinion columns” 

and was written by an author who regularly published “‘very opinionated’ columns 

about ‘various political matters,’” which “generally set forth her personal views on 

topical matters.”  Id.  

Here, too, Ms. Maddow made her statement on her commentary show in 

which she offers and her audience expects to hear her “personal and subjective 

views” about politics and the news.  ER 10.  

2.  Not only is Ms. Maddow’s show known for her commentary on matters 

of public concern, her comments in the segment at issue were part of the national 

debate about Russian interference in the 2016 presidential election, President 

Trump, media bias, and Russian influence in domestic U.S. affairs and on U.S. 

media.  Id. 202.  Such commentary is presumptively protected, “especially [] when 

the surrounding circumstances of a statement are those of a heated political debate, 

where certain remarks are necessarily understood as ridicule or vituperation, or 

both, but not as descriptive of factual matters.”  Koch, 817 F.2d at 509 (emphasis 

added) (holding that statement implying a political opponent may have been a 

“Nazi war criminal” was not actionable); see also Info. Control Corp., 611 F.2d at 

784 (“[E]ven apparent statements of fact may assume the character of statements 
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of opinion, and thus be privileged, when made in public debate.” (quoting 

Gregory, 17 Cal. 3d at 601)). 

In short, the district court properly considered the medium and format of Ms. 

Maddow’s commentary and found that they “make[] it more likely that a 

reasonable viewer would not conclude that the contested statement implies an 

assertion of objective fact.”  ER 9. 

3.  The district court then took stock of the “general tenor” of the “segment 

as a whole,” emphasizing it was “a report on the Daily Beast article,” and 

“Maddow’s tone could be described as surprise and glee at the unexpectedness of 

the story,” id. 9, which Ms. Maddow called the “single most like sparkly story” in 

what had been “a more ridiculous than most day in the news,” and that The Daily 

Beast’s report about OAN was “among the giblets the news gods dropped off their 

plates for us to eat off the floor.”  Id.  From its review of the video of the segment, 

the district court observed that “Maddow reports that OAN shares staff with the 

Kremlin . . ., then follows this by saying (while laughing), ‘I mean, what?’  She 

concludes the segment by saying, with a shake of the head, ‘I mean, this is the kind 

of news we are supposed to take in stride these days.  And we do our best.’”  Id.; 

see also id. 245.  In other words, in light of the medium, tone, and tenor of the 

broadcast as a whole, and the segment itself, a reasonable viewer would have 

understood that Ms. Maddow was expressing her own astonishment about the 
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absurdity of OAN and the Kremlin sharing the same reporter when she made the 

challenged statement.  No reasonable viewer would have thought she was breaking 

news with a whole new factual story. 

4.  The district court was correct to thoroughly and fully review this general 

context, which Herring basically ignores.  As the district court observed, id. 9–10, 

this Court has endorsed precisely this approach in cases like Partington, 56 F.3d at 

1154, in which it stated that when “an author writing about a controversial 

occurrence fairly describes the general events involved and offers his personal 

perspective about some of its ambiguities and disputed facts, his statements should 

generally be protected by the First Amendment.”  The district court therefore was 

correct when it found that the “broad context weighs in favor of a finding that the 

alleged defamatory statement is Maddow’s opinion and exaggeration of the Daily 

Beast article, and that reasonable viewers would not take the statement as factual.”  

ER 10.   

5.  Herring has very little to say about any of this.  Instead of challenging the 

district court’s analysis of the actual context of the statement, it relies on a lengthy 

linguist report that it first submitted along with its opposition to Appellees’ motion 

to strike.  AOB 30–31.  But Herring cites no case from this Court or any other 

suggesting that submission of an expert report can defeat a motion to dismiss in 

federal court, and none exists.  As discussed in section III below, this Court’s 

Case: 20-55579, 12/14/2020, ID: 11926617, DktEntry: 17, Page 38 of 65



 

30 

decision in Planned Parenthood and other decisions foreclose this gambit.  

Herring’s reliance on HMS Capital, Inc. v. Lawyers Title Co., 118 Cal. App. 4th 

204, 212 (2004) for the proposition that it was entitled to offer evidence in 

response to the motion to strike is misplaced because HMS Capital is a California 

state court case, and this Court has held that under the Erie doctrine such state 

procedural rules must yield to the governing federal procedural rules on anti-

SLAPP suits brought in diversity cases.  Planned Parenthood, 890 F.3d at 834–35.   

As the district court observed, the expert’s opinion is unhelpful and “largely 

irrelevant,” focusing on supposed cues that Ms. Maddow used and a computer 

measurement of Ms. Maddow’s intonation.  ER 35.  This Court’s defamation cases 

make clear that whether a statement is nonactionable opinion is a legal issue for the 

Court based on the statement itself, the pleadings and the “totality of the 

circumstances,” and do not contemplate consideration of this sort of speculative 

expert opinion.   

B. The Specific Context of Ms. Maddow’s Statement Establishes 
That It Is Nonactionable Opinion and Rhetorical Hyperbole. 

The district court next examined the specific context of Ms. Maddow’s 

statement, and correctly held that this factor also supports the conclusion that her 

“statement constitutes opinion and rhetorical hyperbole protected under the First 

Amendment.”  Id. 15.  To determine whether a statement is reasonably capable of 

sustaining a defamatory meaning, the statement must be viewed “‘not in isolation, 
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but within the context in which it is made.’”  Knievel, 393 F.3d at 1074 (quoting 

Norse v. Henry Holt and Co., 991 F.2d 563, 567 (9th Cir. 1993)); Scott v. 

McDonnell Douglas Corp., 37 Cal. App. 3d 277, 291 n.11 (1974) (the challenged 

statement “must be considered in its entirety; [i]t may not be divided into segments 

and each portion treated as a separate unit” (internal quotation marks and citations 

omitted)).  When viewed in its proper context—based on the surrounding words, 

fully disclosed facts (including on-screen images), and Ms. Maddow’s tone—the 

district court correctly found that Ms. Maddow’s statement (including the use of 

the word “literally”) was hyperbolic and that her statement was an opinion.  ER 

10–15. 

1.  The fatal flaw in Herring’s argument is that it conspicuously and 

impermissibly ignores the immediate surrounding words of the challenged phrase 

and asks this Court to consider the six-word challenged phrase—“really literally is 

paid Russian propaganda”—in isolation.  AOB 23.  But the sentences surrounding 

the challenged six-word phrase make abundantly clear that Ms. Maddow was 

colorfully characterizing and giving context to Mr. Rouz’s paid work for both 

Sputnik and OAN.  Herring cannot escape the fact that Ms. Maddow’s vivid, 

hyperbolic turn of phrase is sandwiched between precise factual recitations that 

indisputably and accurately state the facts from The Daily Beast article. 
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Right before the challenged statement, Ms. Maddow reports, “We literally 

learned today that that outlet the president is promoting shares staff with the 

Kremlin.”  ER 3.  And in the very next sentence after the challenged statement she 

explains that OAN’s “on air U.S. politics reporter is paid by the Russian 

government to produce propaganda for that government” as “viewers were seeing 

accurate information regarding OAN on the screen while listening to Maddow.”  

Id. 13–14 & n.3 (screenshot).   

And there’s more.  Ms. Maddow states numerous additional times that she is 

talking about The Daily Beast’s article that OAN’s reporter, Mr. Rouz, is also a 

paid contributor to a Russian state-sponsored media outlet: 

• “Turns out [OAN] has a full time on air reporter who covers U.S. politics 
who is simultaneously on the payroll of the Kremlin.”  Id. 244. 
 

• “[A]t the same time [Rouz] works for Trump’s favorite One America News 
team, he is also being paid by the Russian government to produce 
government-funded pro-Putin propaganda for a Russian government funded 
propaganda outfit called Sputnik.”  Id. 

 
• “[W]e expect that they won’t fire their Kremlin staffer and we expect that 

the president will keep promoting them, and we expect that other right wing 
news outlets wonder if they should have a Kremlin staffer doing U.S. 
politics reporting, too.”  Id. 245. 

All of these surrounding statements inform the meaning of the challenged phrase, 

including the figurative use of “really literally.”  The very title of Maddow’s 

segment was, “Staffer on Trump-favored network is on propaganda Kremlin 

payroll.”  Id. 237.  Ms. Maddow thus made clear directly before the challenged 
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statement, and immediately after it, that she was referring to Mr. Rouz’s 

simultaneous paid employment by OAN and Sputnik.  Herring mentions none of 

this, and its merits arguments fail for this fundamental reason alone. 

2.  In addition, because Ms. Maddow disclosed the facts from The Daily 

Beast on which her statement was based “truthfully and in full” and “‘does not 

even hint that her opinion is based on any additional, undisclosed facts,’” id. 12 

(quoting Cochran, 58 F. Supp. 2d at 1122), the specific context demonstrates that 

Ms. Maddow’s statement is fully protected.  As the district court noted, id., and as 

this Court has repeatedly affirmed, “when a speaker outlines the factual basis for 

[her] conclusion, [her] statement is protected by the First Amendment.”  

Partington, 56 F.3d at 1156; see also Dodds, 145 F.3d at 1067; Milkovich, 497 

U.S. at 27 n.3 (explaining the difference between an opinion implying undisclosed 

facts and an opinion setting forth its factual basis, and confirming the latter is 

nonactionable); Cochran, 58 F. Supp. 2d at 1122 (where challenged statement was 

“based on facts available to both the writer and the reader, [it] implied only the 

[speaker’s] interpretations of the publicly known facts,” and was therefore 

protected opinion).  This is because “[w]hen the facts underlying a statement of 

opinion are disclosed, readers will understand they are getting the author’s 

interpretation of the facts presented; they are therefore unlikely to construe the 

statement as insinuating the existence of additional, undisclosed facts.”  Yagman, 
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55 F.3d at 1439.3  Here, the district court correctly concluded that Ms. Maddow 

repeatedly disclosed the sole basis for her statement, accurately presented the facts 

from The Daily Beast article, and implied no other unstated facts.  ER 12–14.   

In Gardner, 563 F.3d at 981, for example, a talk show host shared his 

opinion that a retail store owner was lying to its customer after the customer called 

into the radio show and shared a story about issues she had with a jet ski she 

bought from the store.  This Court found the radio host’s statements were his 

protected opinion because “when it is clear that the allegedly defamatory statement 

is ‘speculat[ion] on the basis of the limited facts available,’ . . . it represents a 

nonactionable personal interpretation of the facts.”  Id. at 988 (quoting Partington, 

56 F.3d at 1156). 

3.  Ms. Maddow’s statement is nonactionable “rhetorical hyperbole.”  

Partington, 56 F.3d at 1157.  Herring dwells on Ms. Maddow’s use of the word 

“literally,” AOB 23–26, but as the district court found, “literally” is often used in a 

hyperbolic way, highlighting that the “alternative definition” of literally is “in 

                                           

 3 Herring argues that because the surrounding sentences contain accurate facts 
from The Daily Beast article that it was more likely that a viewer would have 
accepted the challenged statement as true.  AOB 27.  Herring offers no case that 
makes such an inference.  Instead, the opposite is true:  where a speaker 
discloses the facts and source upon which her commentary is based, as Ms. 
Maddow did here, the listener can make up his own mind.  As cases like 
Yagman make clear, that is precisely the rationale for offering protection to 
opinions based on disclosed facts.  
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effect:  Virtually – used in an exaggerated way to emphasize a statement or 

description that is not literally true or possible.”  ER 11–12 (quoting Merriam-

Webster Online Dictionary, https://www.merriam-webster.com/ dictionary/literally 

(last visited May 19, 2020)).  Because “literally” can be used in different and 

contradictory ways, the district court “therefore consider[ed] the language 

surrounding the allegedly defamatory statement to put into perspective the content 

of the statement.”  Id. 11; see also CACI Premier Tech., Inc. v. Rhodes, 536 F.3d 

280, 302 (4th Cir. 2008) (finding allegedly defamatory statement “[t]hese guys 

literally fought on the side of [the former dictator in Zaire]” did not state actual 

facts about the plaintiff).   

Accordingly, the district court properly looked to “‘the extent of figurative 

or hyperbolic language used and the reasonable expectations of the audience in that 

particular situation.’”  ER 10 (quoting Underwager, 69 F.3d at 366).  Ms. 

Maddow’s rhetorical commentary—which is readily apparent from the full 

transcript and video—contains precisely the type of “figurative, [and] hyperbolic 

language which would negate the impression” that a speaker was seriously making 

a factual defamatory statement.  Milkovich, 497 U.S. at 21; see also Partington, 56 

F.3d at 1157 (“[T]he First Amendment protects the ‘rhetorical hyperbole’ and 

‘imaginative expression’ that enlivens writers’ prose.”); Baker, 42 Cal. 3d at 264 

(“If the exercise of literary style were always subject to the threat of a defamation 

Case: 20-55579, 12/14/2020, ID: 11926617, DktEntry: 17, Page 44 of 65



 

36 

action, not only would the content of messages ultimately be altered, but the 

vigorous and vital public debate essential to the democratic process would be 

‘tempered to polite sparring’” (citation omitted)); Yorty v. Chandler, 13 Cal. App. 

3d 467, 472–73 (1970) (holding that “mere expression of opinion or severe 

criticism is not libelous” and that newspaper “has a right to express its views on 

who should be appointed to public office” through “rhetorical hyperbole”).   

The district court’s ruling is well-grounded in precedents of the Supreme 

Court and this Court.  For example, in Greenbelt, 398 U.S. at 7–8, a local 

newspaper published articles in which some people had characterized a real estate 

developer’s position as “blackmail,” and the developer sued for libel.  The Court 

rejected the argument that the use of the term “blackmail” was actionable as 

implying the developer had committed the actual crime of blackmail because, after 

looking at the word’s context, “even the most careless reader must have perceived 

that the word was no more than rhetorical hyperbole.”  Id. at 13–14.4  And in Old 

                                           

 4 While this Court typically analyzes rhetorical hyperbole as part of its opinion 
analysis, see, e.g., Underwager, 69 F.3d at 367 (addressing hyperbolic language 
as part of its review of the specific context), the Supreme Court has held that 
whether a statement is characterized by rhetorical hyperbole can provide an 
alternative ground for affirmance on its own, even apart from the opinion 
doctrine.  Greenbelt, 398 U.S. at 14 (finding the word “blackmail” 
nonactionable as rhetorical hyperbole without any mention of the opinion 
doctrine).  Ms. Maddow’s challenged six-word phrase was undoubtedly her 
opinion, but in light of Supreme Court precedent may be found nonactionable 
based on its hyperbolic nature alone.  See id. 
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Dominion Branch No. 496, National Association of Letter Carriers, AFL-CIO v. 

Austin, 418 U.S. 264, 284 (1974), the Court rejected plaintiffs’ efforts to make 

actionable the “loose, figurative” use of certain words, including the term “traitor,” 

which if interpreted literally, could certainly have been capable of being proven 

false.  The Court reasoned that the use of the word was “merely rhetorical 

hyperbole,” and “a lusty and imaginative expression of the contempt felt by union 

members.”  Id. at 285–86. 

Likewise, in Yagman, 55 F.3d at 1439–40, this Court analyzed an alleged 

defamatory statement that a district judge was “dishonest,” and explained that it 

must be weighed “in [the] context” of “a string of colorful adjectives Yagman 

used” to describe the judge, which rendered the term “dishonest” merely one of 

“rhetorical hyperbole, incapable of being proved true or false.”5 

*** 

                                           

 5 The cases Herring cites do not hold otherwise, but simply interpret statements 
in light of the general and specific context in which they were made.  See, e.g., 
Flowers v. Carville, 310 F.3d 1118, 1128 (9th Cir. 2002) (interpreting the verb 
“doctored” and in that particular circumstance, “doubt[ing] . . . that anyone 
would understand the statement in th[e] [non-defamatory] sense”); Unelko 
Corp. v. Rooney, 912 F.2d 1049, 1054 (9th Cir. 1990) (noting that courts must 
examine a statement “in its totality in the context in which it was uttered or 
published” and finding that Andy Rooney’s statement that he tried a product 
and “[i]t didn’t work” was “not couched in loose, figurative, or hyperbolic 
language” but instead conveyed his “personal assessment” of the product 
(internal quotations omitted)). 
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The specific context demonstrates that Ms. Maddow’s statement that OAN is 

“really literally paid Russian propaganda” is exactly the kind of nonactionable 

“rhetorical hyperbole” and “imaginative expression” that the First Amendment and 

California law protect.  Partington, 56 F.3d at 1157.  This context makes clear that 

Ms. Maddow was offering up her own unique expression of her views to capture 

what she viewed as the “ridiculous” nature of the undisputed facts:  that a U.S. 

news network is employing a reporter who is also being paid by the Russian-

controlled Sputnik in the midst of a raging debate about Russian election 

interference.  ER 244.  She presented reporting from The Daily Beast, commented 

in a colorful way while repeatedly disclosing the facts, and allowed her viewers to 

draw their own conclusions. 

Accordingly, the district court correctly found that a reasonable viewer 

would not take the statement as factual given this context.  The context of Ms. 

Maddow’s statement shows “reasonable viewers would consider the contested 

statement to be her opinion.”  Id. 15.6 

                                           

 6 For these same reasons, Herring’s claim also fails because Ms. Maddow’s 
hyperbolic comment, viewed in context, is not “capable of the defamatory 
meaning [plaintiff] ascribes to it” when interpreted “from the standpoint of the 
average [viewer].”  Norse, 991 F.2d at 567.  “[N]o reasonable reader could 
understand the sentence, when read in context,” to mean Russia owned or 
funded OAN and that OAN was therefore guilty of treason, as Herring alleges.  
ER 239. 
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C. In Context, Ms. Maddow’s Statement Is Not Sufficiently Factual 
to Be Proven True or False. 

The final factor in the totality of circumstances inquiry is whether the 

challenged statement is capable of being proven false.  This factor reflects the 

principle that “a statement on matters of public concern must be provable as false 

before there can be liability under state defamation law.”  Milkovich, 497 U.S. at 

19–20.  As this Court and the Supreme Court have repeatedly held, this final factor 

is—like the others—a context driven one:  “the fact that [a] literal interpretation [of 

a statement] could be proven true or false is immaterial”; the context determines its 

meaning.  Knievel, 393 F.3d at 1078 (emphasis added) (assessing the “meaning of 

the word [pimp] in the context in which it was used” and finding it could not 

“reasonably be interpreted literally”); Yagman, 55 F.3d at 1439–40; see also 

Falwell, 485 U.S. at 49 (holding that interview published in magazine in which 

minister admits to a “drunken incestuous rendezvous” with his mother was not 

actionable because it “could not ‘reasonably be understood as describing actual 

facts . . . or actual events in which [the minister] participated’”). 

In considering this last factor, the district court concluded, “taken in 

isolation, the statement that OAN is ‘literally paid Russian propaganda’ is capable 

of verification.”  ER 16 (emphasis added).  But that is not the end of the inquiry.  

As the district court found, “[c]onsidering the totality of the circumstances—

including the general context of the statements [and] the specific context of the 
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statements . . . a reasonable factfinder could only conclude that the statement was 

one of opinion not fact.”  Id. 

II. Ms. Maddow’s Statement Is Also Substantially True. 

In the alternative, the Court may affirm the district court’s decision for the 

independent reason that Ms. Maddow’s statement is truthful; an issue the district 

court did not need to reach.  See, e.g., Francisco Jose Rivero v. City and Cty. of 

San Francisco, 316 F.3d 857, 862 (9th Cir. 2002) (court of appeals can affirm on 

alternative grounds because “its decision leaves the parties where the district court 

left them”); see also Mills v. City of Covina, 921 F.3d 1161, 1171 (9th Cir. 2019) 

(affirming the district court’s dismissal of a claim on alternative grounds).  

“California law permits the defense of substantial truth and would absolve a 

defendant even if she cannot ‘justify every word of the alleged defamatory 

matter.’”  Masson, 501 U.S. at 516–17 (explaining that “it is sufficient if the 

substance of the charge be proved true, irrespective of slight inaccuracy in the 

details” (internal citation omitted)); see, e.g., Vogel v. Felice, 127 Cal. App. 4th 

1006, 1022, 1025–26 (2005) (striking defamation claim under anti-SLAPP statute 

where statement was substantially true, among other reasons); Campanelli v. 

Regents of University of California, 44 Cal. App. 4th 572, 581–82 (1996) 

(dismissing plaintiff basketball coach’s complaint where his “own allegations, 

coupled with assertions of fact which he attached to his complaint and incorporated 
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therein” showed his verbal abuse of basketball players and therefore “admitted the 

essential accuracy of [defendant’s] statement that the players were ‘in trouble 

psychologically’”). 

Ms. Maddow’s statement that OAN “really literally is paid Russian 

propaganda” is, at the very least, “substantially true.”  The Daily Beast article 

itself—the truth of which Herring has never challenged—contains several similar 

factual statements that indicate Russian propaganda is actually part of Mr. Rouz’s 

reporting on OAN.  The Daily Beast article begins with the statement, “[i]f stories 

broadcast by the Trump-endorsed One America News Network sometimes look 

like outtakes from a Kremlin trolling operation, there may be a reason.”  ER 224.  

It then states, “Kremlin propaganda sometimes sneaks into Rouz’s segments on 

unrelated matters, dropped in as offhand background information”—clearly stating 

(not even implying) that Kremlin propaganda is part and parcel of Mr. Rouz’s on-

air segments for OAN.  Id. 225.  The article then provides specific examples of 

reports on OAN that incorporate or track actual Russian propaganda, including Mr. 

Rouz’s segment on George Soros, “a longtime Kremlin bête noire,” which 

“amplified a thoroughly debunked claim that Soros collaborated with the Nazis,” 

and Mr. Rouz’s report on “allegations” falsely accusing Syrian rescue workers of 

war atrocities which are “hoaxes that originated with Vladimir Putin and his 

proxies.”  Id.  According to the former FBI agent quoted in The Daily Beast article, 
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Mr. Rouz’s simultaneous employment at OAN and Sputnik “completes the merger 

between Russian state-sponsored propaganda and American conservative 

media. . . .”  Id. 226.  Thus, “the substance, the gist, the sting” of Ms. Maddow’s 

statement can be amply justified.  Masson, 501 U.S. at 517 (“[m]inor inaccuracies 

do not amount to falsity so long as ‘the substance, the gist, the sting, of the libelous 

charge be justified” (quoting Heuer, 15 Cal. App. 2d at 714)).7 

III. Herring’s Evidentiary Submissions Are Improper and Irrelevant. 

Herring argues on appeal that the district court should have considered four 

separate pieces of proffered evidence outside the pleadings in considering 

Appellees’ motion to strike:  (1) an expert report by a linguistics professor; (2) 

comments made by Chris Matthews on an episode of the MSNBC program 

Hardball months after Ms. Maddow’s allegedly defamatory statement; (3) a single 

anonymous online comment submitted to OAN; and (4) an article in The New York 

                                           

 7 See also Aaron Blake, “The Frequent Overlap Between Trump’s Conspiracy 
Theories and Russian Propaganda,” The Washington Post (June 9, 2020) 
(reporting that President Trump tweeted about a false OAN story suggesting 
that a protestor exercising his First Amendment rights might have been 
affiliated with an antifa plot and that this was “hardly the first time Trump . . . 
passed along something [from OAN] that fits so neatly with Russian 
propaganda. . . .  The OANN journalist behind the dubious conspiracy theory is 
Kristian Rouz, who has moonlighted as a reporter for the Russian propaganda 
outlet Sputnik News”), 
https://www.washingtonpost.com/politics/2020/06/09/frequent-overlap-
between-trumps-conspiracy-theories-russian-propaganda/. 
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Times Magazine about Ms. Maddow that also post-dated the statement at issue.  

AOB 15–19.  The district court correctly rejected this evidence.   

In Planned Parenthood, 890 F.3d at 833, this Court held that “[i]n order to 

prevent the collision of California state procedural rules with federal procedural 

rules, we will review anti-SLAPP motions to strike under different standards 

depending on the motion’s basis.”  The Court distinguished between anti-SLAPP 

motions brought upon evidence, which must be treated as under Rule 56 (and 

discovery therefore allowed), and those brought as a facial attack on the pleading, 

in which case “the motion must be treated in the same manner as a motion under 

Rule 12(b)(6).”  Id. at 834 (internal quotations omitted).  The Court therefore held 

that “when an anti-SLAPP motion to strike challenges only the legal sufficiency of 

a claim, a district court should apply the Federal Rule of Civil Procedure 12(b)(6) 

standard and consider whether a claim is properly stated.”  Id. at 834; see also 

Clifford v. Trump, 818 F. App’x 746, 747 (9th Cir. 2020) (applying Planned 

Parenthood where anti-SLAPP motion “challenged the legal sufficiency of the 

allegations in the complaint”).   

The district court recognized—and Herring does not dispute—that 

Appellees’ motion to strike was a Rule 12(b)(6) facial challenge, ER 5, and relied 

on the well-established rule that “[i]n evaluating a Rule 12(b)(6) motion, the Court 

considers the complaint as well as ‘material which is properly submitted as part of 

Case: 20-55579, 12/14/2020, ID: 11926617, DktEntry: 17, Page 52 of 65



 

44 

the complaint,’ which means the documents are either ‘physically attached to the 

complaint’ or the ‘complaint necessarily relies’ on them and their authenticity is 

not contested.”  Id. (quoting Lee v. City of Los Angeles, 250 F.3d 668, 688 (9th Cir. 

2001)); see also Akhtar, 698 F.3d at 1212 (“When reviewing a motion to dismiss, 

we consider only allegations contained in the pleadings, exhibits attached to the 

complaint, and matters properly subject to judicial notice.” (internal quotations 

omitted)).  Thus, the district court properly judicially noticed and considered The 

Daily Beast article and the video segment from The Rachel Maddow Show, which 

were both “referred to extensively in [Herring’s] complaint.”  ER 6.  And it 

correctly excluded Herring’s evidence, id. 5–6, which was not attached to or 

referenced in the complaint nor subject to judicial notice.8  See Solid 21, Inc. v. 

Breitling USA, Inc., 512 F. App’x 685, 687 (9th Cir. 2013) (“[T]he inquiry under 

Rule 12(b)(6) is into the adequacy of the pleadings, not the adequacy of the 

                                           

 8 Other district courts interpreting Planned Parenthood in connection with anti-
SLAPP motions have reached the same result.  See Penrose Hill, Ltd. v. 
Mabray, ___ F. Supp. 3d ___, No. 20-cv-01169, 2020 WL 4804965, at *1 n.2 
(N.D. Cal. Aug. 18, 2020) (noting that because an anti-SLAPP motion was 
brought as a 12(b)(6) challenge “the court need not consider the parties’ 
evidentiary submissions for the purpose of determining [the] motion”); Peak 
Health Center v. Dorfman, No. 19-cv-04145, 2019 WL 5893188, at *12 n.4 
(N.D. Cal. Nov. 12, 2019) (declining to consider declarations because the court 
cannot “consider any material beyond the pleadings when ruling on a Rule 
12(b)(6) motion without converting the motion to one for summary judgment 
under Rule 56” and citing Planned Parenthood). 
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evidence.”); see also Agricola ABC, S.A. De C.V. v. Chiquita Fresh North 

America, LLC, No. 10-cv-772, 2011 WL 13100714, at *3 (S.D. Cal. Mar. 8, 2011) 

(“On [a] motion to dismiss under Rule 12(b)(6), the Court cannot properly 

consider” declarations that “offer fact-based opinions.”). 

While a moving party may convert its own motion to dismiss into a motion 

for summary judgment by submitting evidence, a non-moving party does not have 

the same authority to refashion another’s motion.  ER 5 n.2 (“The case law 

provides no indication that when an anti-SLAPP motion challenges the legal 

sufficiency of the complaint and does not provide alternative facts, that the plaintiff 

can then provide more facts and ask that the motion be converted to a motion for 

summary judgment.”); cf. San Pedro Hotel Co., Inc. v. City of Los Angeles, 159 

F.3d 470, 477 (9th Cir. 1998) (“When a district court looks beyond the pleadings in 

evaluating a Rule 12(b)(6) motion to dismiss” based upon evidence submitted by 

the moving party, “the motion must be treated as one for summary judgment under 

Rule 56” (internal quotations omitted)).    

Finally, even if the district court had considered Herring’s evidence, it would 

not have changed the result.  As discussed in the next section, the district court 

reviewed all of Herring’s proffered evidence and arguments and nonetheless found 

that there was “no set of facts that could support a claim for defamation based on 

Maddow’s statement.”  ER 17.    
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IV. The District Court Properly Dismissed Herring’s Complaint Without 
Leave to Amend.  

This Court should also reject Herring’s argument that the district court 

should have granted it leave to amend its complaint instead of dismissing the 

complaint with prejudice.  AOB 36–37.   

Herring waived the argument that it should have been granted leave to 

amend by failing to mention amendment at all in its opposition to the motion to 

strike.  ER 95–120.  It mentioned the amendment only in its ex parte application to 

supplement the record with Chris Matthews’ comments, where it also conceded 

that “leave to amend here is unnecessary.”  Id. 59.  Even thereafter, Herring did not 

once mention the prospect of amendment at the hearing on the motion to strike, nor 

did it offer what it would plead that could be a non-futile amendment, despite 

having multiple rebuttal opportunities.  Id. 45 (granting Herring’s counsel a 

“Rerererebuttal”).  Nor did Herring move for reconsideration to attempt to proffer 

a non-futile amendment.  Herring thus clearly waived the issue of leave to amend.  

Armstrong v. Brown, 768 F.3d 975, 981 (9th Cir. 2014) (“[A]n issue will generally 

be deemed waived on appeal if the argument was not raised sufficiently for the 

trial court to rule on it.”); see also Conservation Northwest v. Sherman, 715 F.3d 

1181, 1188 (9th Cir. 2013) (argument mentioned but buried in a brief at the district 

court level was forfeited). 
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Moreover, the district court acted within its discretion by dismissing 

Herring’s complaint with prejudice because allowing leave to amend would have 

been futile:  “no set of facts [] could support a claim for defamation based on 

Maddow’s statement.”  ER 17.  Herring’s proffered evidence and expert opinion 

are irrelevant to the legal analysis required by this Court’s cases.  See supra § III; 

see also Gardner, 563 F.3d at 990 (“We hold that the district court did not abuse 

its discretion when it denied . . . leave to amend the complaint because the 

proposed amendment would have been futile.”); see also Partington, 56 F.3d at 

1162 (holding district court did not abuse its discretion by dismissing defamation 

claim without leave to amend where amendment would have been futile); Cook, 

Perkiss and Liehe, Inc. v. N. Cal. Collection Serv. Inc., 911 F.2d 242, 247 (9th Cir. 

1990) (holding dismissal without leave to amend was proper where an 

“advertisement was not a factual representation and therefore not actionable, [and] 

no amendment would have been able to cure this defect”).   

CONCLUSION 

For all of these reasons, this Court should affirm the judgment of the district 

court.  

 

Dated:  December 14, 2020      Respectfully submitted, 

s/ Theodore J. Boutrous, Jr.  
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Cal. Civ. Proc. Code § 425.16. Anti-SLAPP motion 
 
(a) The Legislature finds and declares that there has been a disturbing increase in 
lawsuits brought primarily to chill the valid exercise of the constitutional rights of 
freedom of speech and petition for the redress of grievances.  The Legislature finds 
and declares that it is in the public interest to encourage continued participation in 
matters of public significance, and that this participation should not be chilled 
through abuse of the judicial process.  To this end, this section shall be construed 
broadly. 
 
(b)(1) A cause of action against a person arising from any act of that person in 
furtherance of the person’s right of petition or free speech under the United States 
Constitution or the California Constitution in connection with a public issue shall 
be subject to a special motion to strike, unless the court determines that the 
plaintiff has established that there is a probability that the plaintiff will prevail on 
the claim. 
 
(2) In making its determination, the court shall consider the pleadings, and 
supporting and opposing affidavits stating the facts upon which the liability or 
defense is based. 
 
(3) If the court determines that the plaintiff has established a probability that he or 
she will prevail on the claim, neither that determination nor the fact of that 
determination shall be admissible in evidence at any later stage of the case, or in 
any subsequent action, and no burden of proof or degree of proof otherwise 
applicable shall be affected by that determination in any later stage of the case or in 
any subsequent proceeding. 
 
(c)(1) Except as provided in paragraph (2), in any action subject to subdivision (b), 
a prevailing defendant on a special motion to strike shall be entitled to recover his 
or her attorney’s fees and costs. If the court finds that a special motion to strike is 
frivolous or is solely intended to cause unnecessary delay, the court shall award 
costs and reasonable attorney’s fees to a plaintiff prevailing on the motion, 
pursuant to Section 128.5. 
 
(2) A defendant who prevails on a special motion to strike in an action subject to 
paragraph (1) shall not be entitled to attorney’s fees and costs if that cause of 
action is brought pursuant to Section 6259, 11130, 11130.3, 54960, or 54960.1 of 
the Government Code. Nothing in this paragraph shall be construed to prevent a 
prevailing defendant from recovering attorney’s fees and costs pursuant 
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to subdivision (d) of Section 6259, or Section 11130.5 or 54960.5, of the 
Government Code. 
 
(d) This section shall not apply to any enforcement action brought in the name of 
the people of the State of California by the Attorney General, district attorney, or 
city attorney, acting as a public prosecutor. 
 
(e) As used in this section, “act in furtherance of a person’s right of petition or free 
speech under the United States or California Constitution in connection with a 
public issue” includes: (1) any written or oral statement or writing made before a 
legislative, executive, or judicial proceeding, or any other official proceeding 
authorized by law, (2) any written or oral statement or writing made in connection 
with an issue under consideration or review by a legislative, executive, or judicial 
body, or any other official proceeding authorized by law, (3) any written or oral 
statement or writing made in a place open to the public or a public forum in 
connection with an issue of public interest, or (4) any other conduct in furtherance 
of the exercise of the constitutional right of petition or the constitutional right of 
free speech in connection with a public issue or an issue of public interest. 
 
(f) The special motion may be filed within 60 days of the service of the complaint 
or, in the court’s discretion, at any later time upon terms it deems proper. The 
motion shall be scheduled by the clerk of the court for a hearing not more than 30 
days after the service of the motion unless the docket conditions of the court 
require a later hearing. 
 
(g) All discovery proceedings in the action shall be stayed upon the filing of a 
notice of motion made pursuant to this section.  The stay of discovery shall remain 
in effect until notice of entry of the order ruling on the motion. The court, on 
noticed motion and for good cause shown, may order that specified discovery be 
conducted notwithstanding this subdivision. 
 
(h) For purposes of this section, “complaint” includes “cross-complaint” and 
“petition,” “plaintiff” includes “cross-complainant” and “petitioner,” and 
“defendant” includes “cross-defendant” and “respondent.” 
 
(i) An order granting or denying a special motion to strike shall be appealable 
under Section 904.1. 
 
(j)(1) Any party who files a special motion to strike pursuant to this section, and 
any party who files an opposition to a special motion to strike, shall, promptly 
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upon so filing, transmit to the Judicial Council, by e-mail or facsimile, a copy of 
the endorsed, filed caption page of the motion or opposition, a copy of any related 
notice of appeal or petition for a writ, and a conformed copy of any order issued 
pursuant to this section, including any order granting or denying a special motion 
to strike, discovery, or fees. 
 
(2) The Judicial Council shall maintain a public record of information transmitted 
pursuant to this subdivision for at least three years, and may store the information 
on microfilm or other appropriate electronic media. 
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STATEMENT OF RELATED CASES 

Pursuant to Ninth Circuit Rule 28-2.6, Defendants and Appellees Rachel 

Maddow; Comcast Corporation; NBCUniversal Media, LLC; and MSNBC Cable 

L.L.C. state that they are not aware of any related cases pending before this Court. 

Dated: December 14, 2020     s/ Theodore J. Boutrous, Jr. 
          Theodore J. Boutrous, Jr. 
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CERTIFICATE OF COMPLIANCE 

I certify that pursuant to Fed. R. App. P. 32(a)(7)(C) and Ninth Circuit Rule 

32-1, the foregoing Answering Brief is proportionately spaced, has a typeface of 

14 points, and contains 11,387 words, excluding the portions excepted by Fed. R. 

App. P. 32(a)(7)(B)(iii), according to the word count feature of Microsoft Word 

used to generate this brief.   

Dated: December 14, 2020    s/ Theodore J. Boutrous, Jr. 
          Theodore J. Boutrous, Jr. 
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CERTIFICATE OF SERVICE 

I hereby certify that on December 14, 2020, I filed the foregoing Appellees’ 

Answering Brief with the Clerk of Court for the United States Court of Appeals for 

the Ninth Circuit using the Court’s CM/ECF system.  Participants in the case who 

are registered CM/ECF users will be served by the appellate CM/ECF system. 

 

s/  Theodore J. Boutrous, Jr.  
       Theodore J. Boutrous, Jr. 

 
 

Case: 20-55579, 12/14/2020, ID: 11926617, DktEntry: 17, Page 65 of 65


	INTRODUCTION
	STATEMENT OF JURISDICTION
	ISSUES PRESENTED
	STATEMENT OF THE CASE
	I. Factual Background
	A. The Parties
	B. Kristian Rouz’s Work for Sputnik and OAN
	C. The Daily Beast Details Russia’s Influence on Rouz’s Reporting
	D. Ms. Maddow’s Commentary on The Daily Beast Article

	II. The District Court Proceedings
	SUMMARY OF ARGUMENT
	STANDARD OF REVIEW
	ARGUMENT
	I. Ms. Maddow’s Commentary Is Fully Protected Opinion And Rhetorical Hyperbole.
	A. The Broad Context of Ms. Maddow’s Statement Establishes That It Is Nonactionable Opinion.
	B. The Specific Context of Ms. Maddow’s Statement Establishes That It Is Nonactionable Opinion and Rhetorical Hyperbole.
	C. In Context, Ms. Maddow’s Statement Is Not Sufficiently Factual to Be Proven True or False.

	II. Ms. Maddow’s Statement Is Also Substantially True.
	III. Herring’s Evidentiary Submissions Are Improper and Irrelevant.
	IV. The District Court Properly Dismissed Herring’s Complaint Without Leave to Amend.
	CONCLUSION
	ADDENDUM
	STATEMENT OF RELATED CASES
	CERTIFICATE OF COMPLIANCE

