1

The Honorable Brian McDonald
Hearing Date: Thursday, May 21, 2020
Hearing Time: 9:30 a.m.
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IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR KING COUNTY
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WASHINGTON LEAGUE FOR
INCREASED TRANSPARENCY &
ETHICS, a Washington non-profit
corporation.
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No. 20-2-07428-4 SEA

Plaintiff,
v.
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FOX NEWS, FOX NEWS GROUP, FOX
NEWS CORPORATION, RUPERT
MURDOCH, AT&T TV, COMCAST,

WASHLITE’S COMBINED
RESPONSE ON MOTION TO FILE
AMICI CURIAE BRIEF BY NCTA—
THE INTERNET & TELEVISION
ASSOCIATION AND THE
REPORTERS COMMITTEE FOR
FREEDOM OF THE PRESS AND
RESPONSE TO AMICI CURIAE
BRIEF

Defendants.
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I.

INTRODUCTION

WASHLITE does not oppose The Internet & Television Association and The Reporters
Committee for Freedom of the Press motion to file an amici curiae brief (collectively “Amici”).
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1Rather, WASHLITE wholeheartedly supports the rights of journalists to comment upon issues
1

related to this case1, and it offers the following response.

2

II.

AUTHORITIES & ARGUMENT

3
4

A.

THERE ARE NO FIRST AMENDMENT RIGHTS ON A CABLE
SYSTEM OWNED BY SOMEONE ELSE

5

The Amici claim an unfettered First Amendment right on a cable network owned by

6

someone else. This is incorrect as the Denver Area Educ. Telcoms. Consortium, v. FCC, 518

7

U.S. 727 (1996) case specifically sets out (J. Thomas concurring). Each of the cases cited by

8

the Amici were specifically addressed in Denver (see WASHLITE Response Footnote 8) and

9
still concluded that there was no First Amendment right to a cable programmer. 518 U.S. at
10
11
12

816-817.
As for the implied claim that there is no distinction between newspapers, broadcast

13

television and cable television, this too is incorrect. In FCC v. Fox TV Stations, Inc., 567 U.S.

14

239 (2012), the Supreme Court noted:

15
16
17
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19
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Finding no First Amendment violation, the decision explained the constitutional
standard under which regulations of broadcasters are assessed. It observed that
“broadcast media have established a uniquely pervasive presence in the lives of
all Americans,” id., at 748, 98 S. Ct. 3026, 57 L. Ed. 2d 1073, and that
“broadcasting is accessible to children, even those too young to read,” id., at
749, 98 S. Ct. 3026, 57 L. Ed. 2d 1073. In light of these considerations,
“broadcasting … has received the most limited First Amendment protection.”
Id., at 748, 98 S. Ct. 3026, 57 L. Ed. 2d 1073.
567 U.S. at 244 citing FCC v. Pacifica Foundation, 438 U.S. 726 (1978).
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1
See attached Exhibit A, Open Letter to the Murdochs dated April 2, 2020 and found at this link:
https://medium.com/@journalismprofs/open-letter-to-the-murdochs-9334e775a992
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Both Pacifica and Fox News based its First Amendment distinctions in part upon the

pervasive reach of programming into a vulnerable age defined population. Similar to its
activities in Fox v. FCC, Fox cable content in this case is (perhaps even more) pervasive,

3
4
5
6

reaching over 90% of American Homes and a vulnerable age-based population of senior
citizens2 who are much more susceptible to COVID-19.
Additionally, there are other very sound reasons to distinguish a newspaper publisher

7

publishing a news article from a cable programmer like Fox. Traditionally, newspaper articles

8

are not a source of commercial revenue, since a significant portion of their revenue is obtained

9

through advertising. With cable programmers, all of their content is sold for revenue3 and thus,

10
there is no distinction between the commercial and non-commercial aspects of their product.
11
12

Further, without discovery and disclosure of Fox's contracts and revenue stream, it is
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2

Fox News is the most watched cable network in the United States, with an average of 3.4
million total primetime viewers in the first quarter of 2020, compared to 1.9 million for MSNBC and 1.4
million for CNN (the other two of the “Big Three” US cable news networks).6 Moreover, the median
age of Fox News viewers is 68, substantially higher than that of CNN and MSNBC viewers (Pew,
2012). Both due to its reach and the fact that over half of its audience is over the age of 65 — a group
that the CDC warns is at elevated risk from the coronavirus — Fox News may exert substantial
influence on COVID-19 outcomes. This is particularly true given that the elderly both watch more TV
in general than the average US citizen and because they disproportionately rely on television for news
and information. Leonardo Bursztyn, Aakaash Rao, Christopher Roth, and David Yanagizawa-Drott,
Misinformation During a Pandemic, Working Paper No. 2020-44, p. 5, BECKER FRIEDMAN INSTITUTE
FOR ECONOMICS AT THE UNIVERSITY OF CHICAGO (April 2020)
3
By its own admission, Fox engages in substantial commerce distributing branded
entertainment content far different from and transcending bounds of traditional print journalism. Fox
derives significant commercial income from its Entertainment “Brands”. commenting on recent
earnings, Executive Chairman and Chief Executive Officer Lachlan Murdoch recently reported: “Our
results reaffirm that Fox Corporation is delivering on the operational and financial objectives that we
established less than twelve months ago. Our brands are exhibiting strength in a competitive
marketplace and delivering healthy top-line growth as we continue to invest strategically to expand the
reach of our portfolio and further diversify our revenue streams…. we look forward to continuing our
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1impossible to determine at this point whether Fox has sponsors who directly pay them to place
1
2

content, a practice that would, by any standard constitute "advertising" or “commerce.”
Regardless, since Fox, in providing branded commercial content engages directly in

3
4
5

substantial “commerce” involving the sale of valuable branded commodities its commercial
activities are vastly different in kind and scope from a “newspaper.” As such, it is simply not

6

entitled to the same type of legal standards or protections historically afforded to traditional

7

print media, whose commercial activities are of a vastly different kind and scope.

8
9

The Supreme Court has acknowledged that cable television is a different medium to be
treated differently as the cable operator has the ability to squelch any speech on its cable

10
systems. It stated in Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622 (1994) (Turner I):
11
12
13
14
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Although a daily newspaper and a cable operator both may enjoy monopoly
status in a given locale, the cable operator exercises far greater control over
access to the relevant medium. A daily newspaper, no matter how secure its
local monopoly, does not possess the power to obstruct readers' access to other
competing publications--whether they be weekly local newspapers, or daily
newspapers published in other cities. Thus, when a newspaper asserts exclusive
control over its own news copy, it does not thereby prevent other newspapers
from being distributed to willing recipients in the same locale.
The same is not true of cable. When an individual subscribes to cable, the
physical connection between the television set and the cable network gives the
cable operator bottleneck, or gatekeeper, control over most (if not all) of the
television programming that is channeled into the subscriber's home. Hence,
simply by virtue of its ownership of the essential pathway for cable speech, a
cable operator can prevent its subscribers from obtaining access to programming
it chooses to exclude. A cable operator, unlike speakers in other media, can thus
silence the voice of competing speakers with a mere flick of the switch.8
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momentum through calendar 2020.” https://media.foxcorporation.com/wpcontent/uploads/prod/2020/02/05212654/FOX-Q2-2020-Earnings-Release-Feb-5.pdf

Combined Response on Amici Curiae Brief - 4

LAW OFFICE OF

CATHERINE C. CLARK PLLC

2200 6th Avenue, Suite 1250, Seattle, WA 98121
Phone: (206) 838-2528 Facsimile: (206) 374-3003

1
1
2
3
4
5

____________
n. 8 As one commentator has observed: "The central dilemma of cable is
that it has unlimited capacity to accommodate as much diversity and as
many publishers as print, yet all of the producers and publishers use the
same physical plant ....If the cable system is itself a publisher, it may
restrict the circumstances under which it allows others also to use its
system." I. de Sola Pool, Technologies of Freedom 168 (1983).

Turner Broad. Sys. v. FCC, 512 U.S. 622, 656 & n. 8 (1994).
Thus, cable programmers such as Fox do not enjoy First Amendment rights on a cable

6
7

system as the Supreme Court has acknowledged in Turner I and Denver. Any case ignoring

8

these clear statements by the Supreme Court is incorrect.

9

B.

THERE IS NO FIRST AMENDMENT RIGHT TO LIE

10

Even if the court concludes that there is a generalized First Amendment right by a cable

11

programmer on a cable network owned by someone else, neither Amici, or Fox, have provided

12

any authority that such a right is a defense to a state consumer protection act claim by

13
customers of cable television services where such cable programmers transmit blatant
14
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falsehoods regarding a threat to public health. In fact, the law is to the contrary.
The protection given speech and press was fashioned to assure unfettered
interchange of ideas for the bringing about of political and social changes
desired by the people. This objective was made explicit as early as 1774 in a
letter of the Continental Congress to the inhabitants of Quebec:
"The last right we shall mention, regards the freedom of the press. The
importance of this consists, besides the advancement of truth, science,
morality, and arts in general, in its diffusion of liberal sentiments on the
administration of Government, its ready communication of thoughts
between subjects, and its consequential promotion of union among them,
whereby oppressive officers are shamed or intimidated, into more
honourable and just modes of conducting affairs." 1 Journals of the
Continental Congress 108 (1774).
All ideas having even the slightest redeeming social importance -- unorthodox
ideas, controversial ideas, even ideas hateful to the prevailing climate of opinion
Combined Response on Amici Curiae Brief - 5
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1
1
2

-- have the full protection of the guaranties, unless excludable because they
encroach upon the limited area of more important interests.

Roth v. United States, 354 U.S. 476, 484 (1957).
Protection of the public health, safety and welfare clearly falls within “the limited area

3
4

of more important interests.” This holds true because, and perhaps contrary to common

5

knowledge, most, if not all, individual constitutional rights are not absolute and are subject to a

6
7

balancing with the countervailing state interest. See New Rider v Board of Ed of Independent
School Dist No 1, 480 F.2d 693, 696 (CA 10, 1973) (“Constitutional rights, including First

8
9

Amendment rights, are not absolutes.”) and In re Abbott, 954 F.3d 772, 784 (CA 5, 2020)

10

(Recognizing, when addressing Texas emergency rules during the coronavirus pandemic, that

11

individual rights secured by the Constitution could be reasonably restricted during a health

12

crisis).

13
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Numerous decisions, both federal and state, have considered the questions now
before us. They are not all in accord and in some instances are not reconcilable.
There is, however, a very marked trend in them in one direction, that which
upholds the right of the state, in the exercise of its police power and in the
interest of the public health, to enact such laws, such rules and regulations, as
will prevent the spread of this dread disease.
People ex rel Hill v Lansing Bd of Ed, 224 Mich. 388, 390, 195 NW 95 (1923) (ruling that the
exclusion of children, who were not vaccinated against small pox, from school constitutionally

19
permissible); see also, Jacobsen v Commonwealth of Mass, 197 US 11, 25-26 (1905)
20
21

(upholding state’s power to require vaccination over plaintiff’s Fourteenth Amendment liberty

22

interest to not be told what to do), and In re Abbott, 954 F3d at 784-785. Moreover, there is no

23

First Amendment protection for untruthful speech. E.g. Gertz v. Robert Welch, Inc., 418 U.S.

24

323, 340 (1974) (“… there is no constitutional value in false statements of fact.”).

25
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1C.
1
2
3

THE CPA IS A CONTENT NEUTRAL STATUTE
Amici imply that the Washington Consumer Protection Act, RCW 19.86 (CPA), is an

unconstitutional restriction on First Amendment rights. It is not, however, because it is a
content neutral statute. “The principal inquiry in determining content neutrality, in speech cases

4
5

generally . . . is whether the government has adopted a regulation of speech because of

6

disagreement with the message it conveys.” Ward v. Rock Against Racism, 491 U.S. 781

7

(1989). (where the noise level of protected musical expression was subject to regulation

8

without infringing on First Amendment rights). Under this general standard of inquiry, “[t]he

9

government’s purpose is the controlling consideration.” Id. No such underlying purpose of

10
11

government censorship exists with regard to the CPA. Rather, “the purpose of [the] act is to
complement the body of federal law governing … unfair, deceptive, and fraudulent acts or

12
13

practices in order to protect the public.” RCW 19.86.920.

14

Content neutrality is not difficult to establish in this case. For example, in Leathers v.

15

Medlock, the court found that a general state sales tax with an exemption for newspapers but

16

not for cable and satellite services was content neutral. See Leathers v. Medlock,499 U.S. 439

17
18

(1991). A similar distinction between print journalism and broadcast media was upheld as
content neutral in Turner I where the plaintiff challenged “must-carry” provisions of the Cable

19
20
21

Television Consumer Protection and Competition Act of 1992, which mandated that cable
operators of a certain size had to carry a certain number of local educational and commercial

22

broadcast stations. See Turner Broadcasting System, Inc. v. F.C.C., 512 U.S. 622 (1994). In

23

considering whether the law was discriminatory by virtue of singling out the cable medium, the

24

Court found the law content neutral. See Id. Applying intermediate scrutiny, as appropriate for

25
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1content-neutral restrictions with an incidental impact on speech, the Court found that the
1
2

provisions served important state interests by promoting the widespread dissemination of
information and fair competition. See Id.

3
4
5

This case is controlled by the standard set forth in Employment Division, Department of
Human Resources of Oregon v. Smith, 494 U.S. 872 (1990). The plaintiff in Smith was denied

6

unemployment benefits because he was fired for violating a generally applicable statute

7

criminalizing the use of peyote, a hallucinogenic drug. Smith claimed that the government's

8

decision violated his rights under the Free Exercise Clause of the First Amendment. Id. at 874.

9
10

The case was resolved on grounds that the statute at issue in Smith was a facially neutral law
that criminalized the use of certain drugs that was “not specifically directed at [Smith's]

11
12

religious practice, and that is concededly constitutional as applied to those who use the drug for

13

other reasons.” Id. at 878. The Supreme Court stated that it has never excused an individual

14

“from compliance with an otherwise valid law prohibiting conduct that the State is free to

15

regulate.” Id. at 879 (emphasis added).

16
17

The CPA is similarly content neutral because it makes unlawful unfair or deceptive
conduct that occurs in trade or commerce, without specifically targeting anyone’s exercise of

18
free expression. There can be no doubt that the CPA is constitutional as applied generally to
19
20

commercial speech that is harmful to the public interest. Even if there is an incidental impact

21

on protected speech, the exercise of one's First Amendment rights “does not relieve an

22

individual of the obligation to comply with a valid and neutral law of general applicability...”

23

494 U.S. at 879 (internal quotation marks omitted).
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1
1
2

Moreover, the legislative purpose of CPA is to prohibit unfair and deceptive practices

that are injurious to the public interest. Hangman Ridge Training Stables, Inc. v. Safeco Title
Ins. Co., 719 P.2d 531, 537 (1986). The statute itself requires a liberal construction in order to

3
4
5

accomplish these purposes. RCW 19.86.920. “A statutory mandate of liberal construction
requires that [the Court] view with caution any construction that would narrow the coverage of

6

the law.” Shoreline Community College Dist. No. 7 v. Employment Sec. Dep't, 120 Wn.2d 394,

7

406, 842 P.2d 938 (1992). A ruling that unfair or deceptive commercial news media and

8

entertainment content permissibly circumvent the statute’s provisions would significantly

9

narrow the coverage of the law and undermine its purpose.

10
This response is 2,465 words consistent with the local rules.
11
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Dated this 20th day of May, 2020.
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By:

15
16
17
18

/s/ Catherine C. Clark
Catherine C. Clark, WSBA 21231
2200 Sixth Avenue, Suite 1250
Seattle, WA 98121
Phone: (206) 838-2528
Fax: (206) 374-3003
Email: cat@loccc.com
Attorney for Plaintiff Washington League for Increased
Transparency & Ethics
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