THE PENDERGAST LAW FIRM, PC
555 West BeechStreet,Suite510
San Diego,CA92101
Telephone: 619.344.8699
Facsimilei 619,344 .8701

December 14, 2017

Via Email and US Mail:
Ken Rose
Robert Rose
The Rose Group, APLC
10021 Willow Creek Road, Suite 200
San Diego, CA 92131
RE:

Rauber v. ACLU - Meet and Confer regarding Deficient Responses to Written
Discovery AND Motion to Compel

Dear Robert:

I write to further meet and confer regarding the ACLU's insufficient responses, our motion to
compel, and the ACLU's continued failure to address the reason we've filed a motion to compel.
The responses, privilege log, and documents we address all deal with the ACLU's position that it
(1) investigated Plaintiff's workplace complaint and (2) took action based on that complaint and
terminated her employment. See WellpointHealth Networks1 Inc. v. Superior Coµrt (1997) 59
Cal.App.1th 110, 128.
The facts and sworn testimony in this case make it incredibly important that the ACLU be
required to follow the rules. Remember, Plaintiff - a 58 year old, 10 year employee - made a
protected complaint of getting treated differently on May 20, 2016. On July 15, 2016, she was
given a performance improvement plan (despite her stellar performance). On July 20, 2016, she
filed a complaint with the DFE.tf and I forwarded this to the ACLU. Your firm immediately got
involved.. In August 2016, Ms. Kasper was hired to "investigate" Plaintiff's complaint and
ended up investigating Plaintiff herself and giving the ACLU "reason" to tenninate her. A few
hours before she was fired, the President of the board threatened Plaintiff that if she didn't quit,
the "investigation" would damage her reputation and hurt her career. She didn't and she was
fired.
The testimony so far as to the "investigation" is telling: Ms. Shellepberger (a licensed attorney
who continues with the ACLU in Sacrament) and Ms. Castro went on at length about the
inadequacy of Ms. Kasper's investigation, that it had a pre.detennined conclusion. And, Mr.
Macias's depo (another licensed attorney stilled employed by the ACLU - in Sacramento)
highlighted that Mr. Chavez-Petersen told him that if Plaintiff would have done things differently
with respect to the performance plan, i.e., not hired an attorney or filed a DFEH complaint,
Plaintiff would still be working for the ACLU in some capacity. All of this is a big deal
especially in light of the ACLU's responses to the document request.
'
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TheACLU's responses,privilegelog,anddocuments
are movingtargets.If you'renot goingto
produceall documents,you have to s1:1y
so. If you're going to rely on a privilege, you have to
produce~n actual privilege log. Finally,you haveto producethe documents- all of them.
Sincerely,
The PendergastLaw Firm, PC

Rory K. Pendergast

Kenneth J. Rose, Esq.
E-mail: krose@rosegroup.us

Robert H. Rose, Esq.
E-mail: rrose@rosegroup.us

December21, 20 I 7
Rory K.Pendergast[Rory@rorylaw.com]
The PendergastLaw Firm, PC
555W~stBeech Street, Suite 510
San Diego,CA 92101
BY EMAILAND USPS

Re; Rebecca Rauber v. American Civil Liberties Union Foundation of San Diego &
Imperial Counties, Inc., Case No. 37-2017-00008664-CU-WT-CTL

DearMr. Pendergast:
I am writingin responseto your letter dated December14,2017.
Your overzealousmisreadingof WellpointHealthNetworks,Inc. v. SuperiorCourt (1997)
59 Cal.App.4th110 is the root of your problem.
Our Firm's communicationswith our Client ACLU-SDabout Plaintiff, to which Investigator
BrendaKasperwas not party, are privileged. Our Firm did not conductthe investigation,we
did not i~terviewthe witnesses,and we did not preparethe investigationreport.
ACLU-SDdid not use Ms. Kasper's investigationas the "reasonto terminateher". Ms.
Kasper's investigationfocusedon whetheror not Plaintiff'sallegationsof gender
discrimination,age discrimination,and retaliationwere supportedby evidence. As you are
aware,based on her thoroughfact finding,Ms. Kasper foundthat they were not. ACLU-SD
did not ask Ms. Kasperto investigatewhetherit should terminatePlaintiffs employment.
'

We remainmystifiedat why you continueto move for the productionof documentswhich
are alreadyin your hands. ACLU-SDhas producedthe documentsin its possessionthat it
has identified to date to be contents of Ms. Kasper's investigation_ file which culminated in

her writtenreport to ACLU-SDdated October7, 2017. ACLU-SD's initialproductionhas
been followedup with supplementalproductionsas additionalresponsivedocumentsare
The Rose Group,A ProfessionalLawCorporation
10021W illowCrOGk R0<1d,
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Rory K.?endergast [Rory@rorylaw.com]
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found. ~laintiff has issued a documentsubpoenato Ms. Kasper. She may have other
documentsfrom her investigationthat ACLU-SDdoes not have.
Lastly, we want to set the record straight as to the referencesin your letter about deposition
evidencein this case. First, we have already addressedyour non-sensical interpretationof
Mr. Macias' testimony. Second, Ms. Shellenbergerdid not testify as to the adequacyof the
investigationnor state that the investigationhad a pre-determinedconclusion, See, Ms.
Shellenberger'stestimonyat pages 72:6-73:13and 87:20-89:25(questioningby your cocounsel) of the transcript. As you know, Ms. Shellenbergerknows virtually nothing about the
investigation. She chose not to be interviewedby Ms. Kasperand certainly was not shown
the investigationreport by ACLU-SD. Most importantly, Ms. Shellenberger(whom Plaintiff
contendswas also a victim of age and gender discrimination)testified that ACLU's
ExecutiveDirector Chavez and its Deputy DirectorWergeles:(1) never discriminated
against h.er based on age or gender (74:13-19), (2) to her knowledge,did not treat female
staff differentlythan male staff, did not treat older (in age) staff differentlythan younger
staff, and did not treat senior staff (by position)differentlythan junior staff (47: 17-48:20),
and (3) to her knowledge,did not discriminateagainst Plaintiff based on age or gender
(74:20-75:5).
We will move forwardwith opposingPlaintiffs motion and seeking sanctions for your
misuseof the discovery process.
Very truly yours,

__,/J?:,'777

/ ff~~~
RobertH. Rose, Esq.
The Rose Group, APLC
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SUPERIOR COURT OF CALIFORNIA ,
COUNTY OF SAN DIEGO
CENTRAL
MINUTE ORDER

DATE: 01/19/2018

TIME: 11 :00 :00 AM
JUDICIAL OFFICER PRESIDING : Katherine Bacal
CLERK : Jay Browder
REPORTER/ ERM: Not Reported , Not Recorded.
BAILIFF/COURT ATTENDANT: Bryan Bagnas

DEPT: C-69

CASE NO: 37-2017-00008664-CU-WT-CTL CASE !NIT.DATE : 03/ 10/2017
CASE TITLE: Rauber vs American Civil Liberties Union Foundation of San Diego & Imperial
Counties Inc [IMAGED]
CASE CATEGORY : Civil - Unlimited
CASE TYPE : Wrongful Termination

EVENT TYPE : Discovery Hearing
MOVING PARTY: Rebecca Rauber
CAUSAL DOCUMENT/DATE FILED: Motion to Compel Discovery Further Responses to Request for
Production Set No 1, 11/22/2017
APPEARANCES
No Appearance by all parties

Prior to calendar call : Counsel from both sides call and submit on the Court's tentative ruling
Now being the time previously set for hearing Plaintiffs Motion to Compel Further Responses to Request
for Production , there are no appearances and the Court is in session .
The Court confirms the tentative ruling as follows :
The motion to compel further responses to request for production, filed by plaintiff Rebecca Rauber, is
granted in part. Within 10 days of service of this order , defendant shall serve a supplemental response
and privilege log in conformance with this ruling. Defendant's request for sanctions is denied.
Background and Discussion

Plaintiff Rebecca Rauber filed suit against her former employer , defendant American Civil Liberties
Union Foundation of San Diego & Imperial Counties , Inc. ("ACLU") for age and gender discrimination .
Plaintiff moves to compel further responses to requests for production Nos. 1, 4 , 6-8, 12, 14, 18-23, 25,
31, 32, and 36. Defendant asserted various objections to these requests. However, with the exception
of No. 32, defendant said it "will produce responsive nonprivileged documents" notwithstand ing the
objections . Declaration of Robert H. Rose, &#8267; 8.
Plaintiff argues that the responses are insufficient because they do not say whether defendant will
produce "all" responsive nonprivileged documents. A response to an inspection demand must state
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Foundation of San Diego & Imperial Counties Inc
whether production will be allowed "either in whole or in part" and that "all documents" within the
responding party's possession , custody or control and to which no objection is being made will be
produced . Code Civ. Proc., § 2031.220 . After the motion was filed , defendant's counsel stated that
defendant produced all respons ive documents except for those listed in defendant's privilege log. Rose
Deel., Ex. G [11/30 letter] . However, counsel's statement is not a verified response . Accordingly ,
defendant must provide a supplemental verified response in conformance with section 2031.220
With respect to request No. 32, which seeks all documents signed by plaintiff during her employment ,
defendant agreed to produce those documents required under Labor Code section 430 . Plaintiffs
moving and reply papers do not substantively address this proposed limitationand it does not appear
that this issue was discussed during the meet and confer process. Defendant states it is willing to meet
and confer on the issue. Accordingly , the Court declines to rule on this request until the parties meet
and confer .
Plaintiff also argues that the first entry on the privilege log (PRIV1) is deficient. If an objection is based
on a claim of privilege or work product , "the response shall provide suffic ient factual information for other
parties to evaluate the merits of that claim , including , if necessary , a privilege log." Code Civ. Proc., §
2031.240, subd . (c)(1 ). In general , a privilege log "should provide the identity and capacity of all
individuals who authored, sent , or received each allegedly privileged document , the document's date , a
brief description of the document and its contents or subject matter sufficient to determine whether the
privilege applies, and the precise P.rivilege or protection asserted." Catalina Island Yacht Club v.
Superior Court (2015) 242 Cal.App.4th 1116, 1130. Here, defendant lumped together in a single entry
"Numerous emails and Attachments to those emails" for a period spanning 7/21/ 16-10/ 10/ 16. Pltf.'s Ex.
5, PRIV1. The privilege log identifies the same four people as the authors and recipients , and says the
communications relate to the request for and provision of legal advice regarding plaintiff . The log is
insufficient as it fails to separately identify each document and the authors /recipients . Accordingly,
defendant must serve a supplemental privilege log that separately identifies each withheld document ,
including the authors and recipients and provides sufficient factual information for plaintiff and the Court
to evaluate the privilege claim .
Plaintiff also moved to compel unredacted copies of certain documents . Defendant provided fully
unredacted copies of these documents the day before the motion was filed. Rose Deel., ,r 16. Thus,
this aspect of the motion is moot.
Defendant requests $6,475 in sanctions because plaintiff failed to meet and confer . Code Civ. Proc., §
2023 .020. The record conta ins numerous meet and confer letters between the parties. However, it also
appears that plaintiff did not raise certain issues until after the motion was filed . See Reply, Ex 17
[12/ 14/ 17 Email] . In fact , plaintiffs first meet and confer letter misquoted defendant's responses as
agreeing to produce "all" responsive nonprivileged documents. See, Pltf.'s Ex. 3, p. 1. On the other
hand, it is clear that the motion was necessary in light of defendant's insistence that the motion was
moot because all documents had been produced and a revised privilege log was unnecessary. Thus,
defendant 's request for sanctions is denied .
The minute order will be the order of the Court. Plaintiff is directed to serve notice on all parties within 2
court days of this ruling .

Judge Katherine Baca!
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