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SUPERIOR COURT OF CALIFORNIA,

MINUTE ORDER  

TIME: 10:08:00 AM 
JUDICIAL OFFICER PRESIDING: Joel M. Pressman

COUNTY OF SAN DIEGO
 CENTRAL 

 DATE: 06/09/2015  DEPT:  C-66

CLERK:  Lori Urie
REPORTER/ERM: 
BAILIFF/COURT ATTENDANT:  

CASE INIT.DATE: 10/14/2014CASE NO: 37-2014-00034850-CU-MC-CTL
CASE TITLE: Alpine Union School District vs. Grossmont Union High School District [IMAGED]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Misc Complaints - Other

STOLO
APPEARANCES STOLO

Stolo
The Court, having taken the above-entitled matter under submission on 06/05/15 and having fully
considered the arguments of all parties, both written and oral, as well as the evidence presented, now
rules as follows:

The Court confirms the tentative ruling as follows:
The Court first requests counsel to update the Court on the status of the proceedings before the State
Board of Education and the efforts that both sides are making to resolve the issues of allocation pending
with respect to Alpine's unification petition.

The Court rules on Grossmont Union High School District's Demurrer to the Second Amended
Complaint as follows:

The Court finds it helpful to discuss the claims by Alpine Union School District and Alpine Taxpayers for
Bond Accountability separately.

Grossmont's Requests for Judicial Notice lodged with the Replies are DENIED.

Alpine Union School District

THE DEMURRER IS OVERRULED AS TO ALPINE UNION SCHOOL DISTRICT. Alpine Union School
District alleges two causes of Action: (1) Permanent Injunction and (2) Declaratory Relief.

First Cause of Action

In the First Cause of Action, Alpine School District seeks an injunction "enjoining and restraining
Defendants....from taking any action that substantially impairs or precludes construction of the Alpine
High School until after the SBE determination and allocation of Proposition U funds is made or until the
high school is built." (Prayer for Relief 22:4-8) Alpine School District alleges that if defendant's spending
is not enjoined, insufficient bond funds will remain rendering construction of the Alpine High School
impossible.  (Paragraph 66)
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Statute of Limitations

Defendants demur to the First Cause of Action for Permanent Injunction on the ground
that is barred by the statute of limitations. Cal. Code Civ. Proc. § 860; Gov. Code § 53511; McLeod v.
Vista Unified Sch. Dist., 158 Cal. App. 4th 1156, 1168 (2008).

A validation action is an action to determine the validity of any local government's decision or action.
Code Civ. Proc. §860. A reverse validation action is an action by an individual challenging a public
agency's action. CCP 863. Validation actions and reverse validation actions must be filed within 60 days
of an agency's action or decision. Code Civ. Proc. §860, 863. If a validation or reverse validation action
is not filed within 60 days of a public agency's action or decision, the action or decision is considered to
be validated as a matter of law. Id.

The validation statutes at CCP 860 et seq. authorize a public agency to bring an action to validate
certain matters, but they do not in and of themselves specify the matters to which they apply. See
McLeod v. Vista Unified Sch. Dist. (2008) 158 Cal. App. 4th 1156, 1165-66. Section 860 provides the
validation procedure applies to "any matter which under any other law is authorized to be determined
pursuant to this chapter." (§ 860.)

Government Code section 53511, subdivision (a) authorizes a local agency to bring a validation action
under Code of Civil Procedure section 860 "to determine the validity of its bonds, warrants, contracts,
obligations or evidences of indebtedness." Additionally, Education Code section 15110 specifically
authorizes a school district to bring a validation action under Code of Civil Procedure section 860 "to
determine the validity of bonds and of the ordering of the improvement or acquisition."  Id.

Is this a (Reverse) Validation Action?

To qualify as a validation action, the action has to determine the validity of bonds, warrants, contracts,
obligations or evidences of indebtedness. As stated in McLeod, supra, 158 Cal. App. 4th at 1168, the
action must "directly challenge the validity of a planned bond issuance which would impair the district's
ability to operate."

In McLeod, the district successfully passed a $140 million Proposition 39 General Obligation Bond with
the express purpose of funding construction for new schools and renovating aging schools. The
district's original plans of building 2 new elementary schools were scrapped after economic conditions
and less-than-expected matching funds rendered construction infeasible. The District formally approved
a new plan in April 2004. Two years later, in May, 2006, a taxpayer brought suit challenging the
decision to delete the two elementary schools and alleged improper use of funds on other building
projects. The Court held that the validation statutes applied to Prop 39 General Obligation Bonds and
held that the taxpayer's suit was a reverse validation that should have been filed within 60 days of the
2004 approval of the new plan. The Court reasoned that the suit directly challenged the validity of the
planned bond issuance and that allowing the suit would impair the District's ability to operate.
Essentially, the proverbial "train had left the station", as the District had design and architectural plans in
place that would have been hindered.

McLeod is distinguishable from Alpine's claim for a permanent injunction in this case. First, the Court
notes that the McLeod case followed a trial, where evidence was presented regarding the applicability of
the statute. More significantly, in this case, Alpine is not alleging a direct challenge to the decision to
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delay construction of the high school, but is arguing that they are potentially entitled to a share of the
bond proceeds to build the high school. Alpine is applying to unify in order to build the high school and
they are there is a triable question as to whether Alpine is entitled to a share of the proceeds for its
construction. The Court will not reach this issue on demurrer and believes that it requires evidence,
among other things, on interpretation of the bond language.

When does the statute commence?

Even if this is a "validation" action, there is a question as to when the statutory time commences. This
would ordinarily be a factual question. Paragraph 36 alleges that Defendant Swenson improperly
withdrew building and facility plans for the Alpine High School in the Spring of 2012. Grading and
building of the new school was removed or demoted from the 2012 "project list", and other projects were
submitted in its place. On November 8, 2012, the Grossmont Board retroactively "ratified" the
Superintendent's actions by approving an action called "Authorization to Modify Bond Program and
Implement Superintendent's Recommendations." Defendants argue that plaintiffs had 60 days from this
date to challenge the Board's decision.

Importantly, there is no allegation that Grossmont determined not to build a highschool in November 8,
2012. Grossmont has consistently taken the position that it is committed to building a high school.
Further, paragraph 35 alleges that a July 2011 Board Resolution imposed a new condition that "Upon
the restoration of the ADA funding for the district to the level it was at the time Proposition U was passed
in 2008, the Governing Board [would] review and consider resumption of the construction process."
Plaintiffs allege that the November 8, 2012 resolution explicitly placed the Alpine school on hold until
enrollment thresholds and per pupil funding levels are met. (Paragraph 36) Plaintiffs allege these
requirements were satisfied in September 2014.

The Second Amended Complaint further alleges that Grossmont has been acting to deplete bond funds
and threatens to exhaust all bond and related state matching funds by early 2017. (Paragraph 52)
Given these allegations, it is not clear what action by Grossmont triggers the 60 days. The Court cannot
resolve this issue on the pleadings.

Tolling?

Though not argued as such in the Opposition, it appears that the Second Amended Complaint further
alleges a basis to "toll" any application of the statute of limitations based upon continued representations
that a high school would eventually be built. "Grossmont has and continues to state that it has never
eliminated or abandoned its intent to build the Alpine High School..." (paragraph 57)

Third Party Beneficiary
 
Defendants also demur to the First Cause of Action for Permanent Injunction on the
ground that Alpine fails to state a claim as a "third-party beneficiary" to an alleged contract between
Grossmont and the voters - namely, Proposition U, citing Peery v. City of Los Angeles, 187 Cal. 753,
767 (1922) and Associated Students of N Peralta Cmty. Coll. v. Bd. of Trustees, 92 Cal. App. 3d 672,
676, 680 (1979).

Defendants rely on the above authority for the proposition that a voter-approved bond does not
constitute a contract between a government agency and the voters. The authority relied upon is less
clear. The case of Associated Students of N. Peralta Cmty. Coll. v. Bd. of Trustees, 92 Cal. App. 3d
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672 states: "Since Peery, the cases have adopted one or another of these theories, some finding a
contractual, others an analogous to contract, status." Associated does not preclude a "contract analogy"
but holds that "no case or statutory authority supports the proposed incorporation into the "bond
contract" of the ballot argument submitted to the voters prior to the election."

Regardless, the Alpine Union School District is not seeking to enforce a provision of the bond as a third
party beneficiary.

"Contract" Theory

Defendants also demur to the First Cause of Action for Permanent Injunction on the
ground that it fails to state a claim based on a purported contract between Alpine and Grossmont.
Defendants argue the documents attached to the SAC and purporting to constitute or memorialize the
contract demonstrate that no contract exists, and do not require that Proposition H funds be used for
construction of a high school in Alpine. Furthermore, Defendants argue that Alpine's allegations in prior
versions of the complaint demonstrate that this new contract theory is a sham. "The Court, may - and
should - disregard these new inconsistent allegations about a purported agreement between Alpine and
Grossmont."

Alpine seeks to enjoin defendants from spending bond money and state matching funds in a manner
which will prevent the construction of a high school or having funds available for this project when SBE
allocates the remaining bond funds in the unification process. Alpine has alleged that Grossmont and
Alpine had agreed to proceed in a collaborative effort to maintain funding to build the high school.
Based only the pleadings, the Court cannot determine that this agreement did not exist.

Second Cause of Action

Defendants demur to the Second Cause of Action for Declaratory Relief on the ground
that it is barred by the statute of limitations. Cal. Code Civ. Proc. § 860; Gov. Code § 53511; McLeod,
158 Cal. App. 4th at 1168. As discussed above with respect to the cause of action for Permanent
Injunction, the allegations do not appear to be a "reverse validation" action.

Defendants also demur to the Second Cause of Action for Declaratory Relief on the
ground that Plaintiffs have not alleged a legal basis for their claims that Grossmont has an
obligation to build a new high school in Alpine and/or set aside sufficient funds to construct a new high
school in Alpine pending a final ruling on the petition for unification filed by the Alpine High School
Citizens' Committee.

Procedurally, a demurrer must be overruled if an actual controversy is alleged, even if plaintiffs are not
entitled to a judgment in their favor. Lockheed Martin Corp. v. Continental Ins. Co., (2005) 134 Cal. App.
4th 187, 221; Ludgate Ins. Co. v. Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 606; Farmers Ins.
Exchange v. Zerin (1997) 53 Cal. App. 4th 445, 460 ("Strictly speaking, a demurrer is not an appropriate
weapon to attack a claim for declaratory relief inasmuch as the plaintiff is entitled to a declaration of its
rights, even if adverse.")

Plaintiff Alpine has sufficiently alleged an actual controversy as whether defendants have an affirmative
obligation to complete construction of a high school based upon Proposition U (or set aside funds for
that purpose). The Court recognizes that there is a dispute over whether Proposition U requires the
construction (for example, whether the "triggers" have occurred to require construction). The Court
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cannot determine on the pleadings that Grossmont did not have such an obligation under Proposition U.

Alpine Taxpayers for Bond Accountability
 
THE DEMURRER IS SUSTAINED WITH RESPECT TO ATBA AS TO THE FIRST CAUSE OF ACTION
FOR PERMANENT INJUNCTION. THE DEMURRER IS OVERRULED AS TO THIRD, FOURTH and
FIFTH CAUSES OF ACTION.
 
ATBA alleges four causes of action: (1) First Cause of Action for Permanent Injunction; (2) Third Cause
of Action for Taxpayer and School Bond Waste; (3) Fourth Cause of Action for Writ of Mandate and (4)
Fifth Cause of Action for Declaratory Relief.

First Cause of Action

ATBA is included in the injunction cause of action "enjoining and restraining Defendants....from taking
any action that substantially impairs or precludes construction of the Alpine High School until after the
SBE determination and allocation of Proposition U funds is made or until the high school is built."
(Prayer for Relief 22:4-8) Alpine School District alleges that if defendant's spending is not enjoined,
insufficient bond funds will remain rendering construction of the Alpine High School impossible.
(Paragraph 66)

As framed, the first cause of action for injunction appears to seek relief only on behalf of Alpine School
District. The injunction sought is to enjoin spending of bond funds "until SBE determination", which is an
issue affecting the school district. The Court does not see a basis for ATBA's claims under the First
Cause of Action.

Third Cause of Action

Defendants demur to the Third Cause of Action for Waste brought by ATBA under Code of Civil
Procedure § 526a and Education Code § 15284 on the ground that it is barred by the statute of
limitations. Cal. Code Civ. Proc. § 860; Gov. Code § 53511; McLeod, 158 Cal. App. 4th at 1168. As
stated above with reference to Alpine's First Cause of Action, the Court cannot determine on the
pleadings that ATBA's claim is barred by the statute. Paragraph 77 alleges that defendant's failure to
build the high school amounts to waste.  Whether this constitutes "waste" is beyond the pleadings.

Fourth Cause of Action

Defendants demur to the Fourth Cause of Action for Writ of Mandate on the ground that it is barred by
the statute of limitations. Cal. Civ. Proc. § 860; Gov. Code § 53511; McLeod, 158 Cal. App. 4th at 1168.
The Court cannot determine on the pleadings that the case is time-barred.

Defendants also demur to the Fourth Cause of Action for Writ of Mandate on the ground
that it fails to state a claim under Code of Civil Procedure § 1085 or § 1095.4. First, Defendants argue
that because ATBA failed to allege the existence of any of the preconditions necessary for administrative
mandate, a writ under Code of Civil Procedure §1095.4 is unavailable. Even if true, the writ is brought on
the basis of CCP 1085 – traditional mandamus.

Second, Defendants argue that Plaintiffs have not alleged a legal basis for their claim that Grossmont
has an obligation to build a new high school, and Grossmont's decision not to build a new high school is
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a proper exercise of its discretion. Defendants argue a writ of mandate "will not lie to control a public
agency's discretion, that is to say force the exercise of discretion in a particular manner."

There is language in the bond that states that "inclusion of a project on the
Bond Project List is not a guarantee that the project will be funded or completed." SAC, Ex. D (emphasis
added). The bond also states that the listed projects "will be completed as needed, at a particular school
site according to Board-established priorities, and the order in which such projects appear is not an
indication of priority for funding or completion." Id at PR-12C0-8 (emphasis added). However, the bond is
also very specific as to obligations undertaken by Grossmont regarding the "New High School –
Alpine/Blossom Valley Area." Specifically, the bond states: "Complete site development including
utilities and road extensions" and "After district-wide enrollment at the existing comprehensive high
school sites...equals or exceeds 23,245...at the time of release of request for construction bids, begin
and complete construction..." Based on this language, the Court cannot determine based on the
pleadings that mandamus is not an appropriate remedy.

Defendants also demur to the Fourth Cause of Action for a Writ of Mandate because
ATBA has not shown that it will suffer the invasion of a legally protected interest that is concrete,
particularized, actual, and imminent, as required by Code of Civil Procedure § 1085. See Los Angeles
Gay and Lesbian Ctr. v. Superior Court, 194 Cal. App. 4th 288, 299-300 (2011). To the extent this is an
argument regarding standing, ATBA would have standing as a representative tax group. Taxpayers for
Accountable School Bond Spending v. San Diego Unified School Dist. (2013) 215 Cal.App.4th 1013,
1032.

Defendants also demur to the Fourth Cause of Action for a writ of mandate because
ATBA's request merely anticipates that Defendants will refuse to perform their duties in the future, which
is an impermissible basis for a writ of mandate. See Brandt v. Bd. of Supervisors, 84 Cal. App. 3d 598,
600-601 (1978).  However, as pled, there is an allegation of a current duty based upon bond language.

Fifth Cause of Action

Defendants demur to the Fifth Cause of Action for Declaratory Relief on the ground that it is barred by
the statute of limitations. Cal. Code Civ. Proc. § 860; Gov. Code § 53511; McLeod, 158 Cal. App. 4th at
1168.  The Court cannot determine on demurrer that ATBA's claim is time barred as explained above.

Defendants also demur to the Second Cause of Action for Declaratory Relief on the
ground that Plaintiffs have not alleged a legal basis for their claim that Grossmont has an
obligation to build a new high school in Alpine. As stated above, this issue is beyond pleadings given
the language in Proposition U.

STOLO

 Judge Joel M. Pressman 
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